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Chapter 1

Introduction: Tracing the
Evolution of Fundamental
Rights in India

The origin, development, and transformation of fundamental rights in India
offer an elaborate narrative embedded with the diverse legal, cultural, and
philosophical underpinnings of ancient and contemporary jurisprudence.
Born out of the culmination of an extensive civilization, this journey is
one that can be traced through various stages of the nation’s historical
progression. The unrelenting ebb and flow of ideas, transformations, and
frameworks of rights in India provide a composite tapestry colored by both
time and space.

Whenever we attempt to trace the genealogy of fundamental rights in
India, it is essential to appreciate the rich tapestry of ancient legal systems
that have been dominant throughout the subcontinent. The Dharmasastras,
which embody a multitude of precepts and principles derived from religious
texts, provide the foundation for early Hindu law and jurisprudence. Em-
bracing principles such as dharma (the moral duty of an individual), these
texts have remained instrumental in shaping the sociopolitical and ethical
fabric of the society in ancient times. Conversely, the Arthashastra by
Kautilya, in the era of the Mauryan kingdom, illuminated the importance of
a rights - based system that sought to empower human liberty and the rule
of law. Furthermore, the emergence of Buddhism and Jainism challenged
the widespread caste - based hierarchy and contributed to the emergence of
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a more egalitarian society.
With the advent of British colonizers, the Indian legal system began to

undergo a dramatic metamorphosis, leading to the incorporation of various
elements from the English common law. This vital aspect of the evolution
of Indian jurisprudence witnessed a gradual assimilation of the principles of
justice, equity, and good conscience into its foundational matrix. Notably,
the introduction of modern legislative tools, such as the Indian Penal Code
and the Indian Evidence Act, aimed to establish a robust institutional
framework with a more rational and organized legal culture.

Simultaneously, the influence of international human rights movements,
predominantly the ideas of Enlightenment and the French Revolution, im-
pregnated India with a renewed spirit of individualism and collective freedom.
These transformative ideologies began to permeate the Indian society, ignit-
ing the flames of political movements and social reform. This awakening
manifested in various forms, from the Indian National Congress’s tireless
efforts to secure individual liberties and civil rights to those charismatic
leaders like Mahatma Gandhi and Jawaharlal Nehru.

Gandhi’s and Nehru’s contributions to the discourse on fundamental
rights could not be understated. The timeless principles of nonviolence, civil
disobedience, and self-determination born out of Gandhian philosophy left an
indelible mark on Indian constitutional thought. Meanwhile, the leadership
of Nehru contributed to the creation of critical documents such as the Nehru
Report, which laid down the blueprint for the eventual constitution.

The foundation of independent India brought forth the need for a com-
prehensive legal framework for protecting the rights and liberties of its
diverse citizens. The Constituent Assembly, through its intensive debates,
bore the onus of synthesizing the kaleidoscope of experiences, ideologies, and
expectations into a cohesive and inclusive constitution. The Assembly was
presented with a monumental task - reconciling the contemporary national
and international aspirations while keeping the historical, philosophical, and
cultural sensibilities intact.

The entrenchment of fundamental rights into the Constitutional docu-
ment was a victory hard - earned. The legacy of the momentous process
manifests in the rich Indian jurisprudence that strived to strike a precarious
balance between individual rights and societal duties. The adaptations,
amendments, and reinterpretations shaped by progressive judicial decisions
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attest to the flexibility and contemporaneity of the constitution.
Hence, the evolution of fundamental rights in India reflects a complex

interplay of historical determinants, ideologies, institutions, and individuals.
This intricate constellation has ultimately culminated in a system that
recognizes the inherent dignity of its citizens, while accommodating the
unique socio - cultural fabric of Indian society.

As we grapple with the contemporary challenges that encroach upon the
fundamental rights of individuals - such as dilemmas posed by technological
advancements, environmental concerns, and social inequalities - it is our
historical tapestry of struggle, resilience, and foresight that guides us. It is
this legacy that underpins the enduring strength of the Indian jurisprudence
system and gives hope for a future that reconciles the imperatives of the
individual and the collective, the eternal and the imminent.

Ancient Indian Legal Systems: An Overview of the
Development of Rights and Responsibilities

Ancient India, with its rich cultural heritage and diverse civilization, played
a significant role in the global development of law and ethics. This com-
plex and multifaceted legal system was founded on deep philosophical and
spiritual principles that aimed to achieve a balanced social order rooted in
humanitarianism. The understanding of the rights and responsibilities of
individuals in ancient Indian legal systems can shed light on the foundations
of human rights in present - day India.

Navigating through time, we witness the genesis of the Indian legal
system in the sacred texts of the Dharmasastras. The Dharmasastras were
primarily a collection of legal treatises detailing duties, rights, and behaviors
prescribed for all members of society. It emphasized four key elements
of an orderly society: dharma (duty), artha (economic prosperity), kama
(desire), and moksha (spiritual salvation). Through a moral compass, the
Dharmasastras sought to define the rights and responsibilities of kings,
citizens, parents, children, and all aspects of social relationships, laying the
ground for a harmonious society. The concept of ‘dharma’ played a central
role in shaping both individual and collective morality, emphasizing the
importance of adhering to one’s dharma for the sake of social stability.

Fast forward to the Mauryan empire, a period which witnessed significant
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advancements in legal thought. An influential text of this era was the
Arthashastra, a treatise on statecraft and jurisprudence written by the
scholar Kautilya. The Arthashastra delineated the rule of law and the
rights and responsibilities of the ruler, citizens, and officials in a centralized
bureaucratic administration. The ruler was expected to adhere to dharma
and act as the guardian of his subjects by maintaining law and order,
promoting economic prosperity, and ensuring social welfare. Conversely,
there was a duty placed upon citizens to be loyal, obey the law, and pay taxes
for the functioning of the state. The Arthashastra imparted the essence
of the rule of law, ensuring a transparent and impartial administration to
safeguard the rights and well - being of its citizens.

Parallel to these developments emerged the distinct yet interconnected
philosophies of Buddhism and Jainism, with their emphatic focus on ethical
conduct and responsibilities. The emphasis on peace, nonviolence, and
compassionate treatment of all living beings culminated in principles that
served to protect individual rights and foster social harmony. The spirit of
ahimsa (non - violence) permeated the Bill of Responsibilities, bestowing
respect and protection to people of all castes and creeds, including women,
children, the elderly, and foreigners.

Additionally, the Islamic legal system that emerged during the Mughal
period made its unique contribution to the development of Indian jurispru-
dence. Islamic Sharia law provided a comprehensive framework that ensured
rights of personal liberty, religious freedom, and protection of life and prop-
erty. The principles of justice, equality, and rule of law were embedded
in this legal system, aligning with the core tenets of ancient Indian legal
systems.

In essence, the ancient Indian legal systems set the stage for the evolution
of human rights and jurisprudence in India, providing an intricate web of
rights and responsibilities founded on the principles of dharma, artha, kama,
and moksha. Embodying an ethos of social harmony, these legal systems
served as guiding forces for rulers and subjects alike, ensuring that their
actions were in alignment with the larger interests of society. While these
legal systems have undergone various transformations throughout history,
the threads of ancient Indian wisdom remain deeply entwined in modern
Indian legal thought.

As we transition into the era of colonial rule, we will witness the ways in
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which British colonialism impacted the development of rights and responsi-
bilities in India. The influences of ancient Indian legal systems will continue
to serve as foundational pillars upon which contemporary human rights and
jurisprudence are built, resulting in an ever - evolving tapestry of Indian
legal history.

The Impact of British Colonial Rule on the Recognition
and Protection of Rights in India

The British colonial rule in India was one that left a lasting impact on
various facets of Indian society and administration, including the recognition,
protection, and promotion of human rights. The era spanning from the
18th to the 20th century, when India was governed by the British Crown,
was a time of significant transformation. The legal landscape, in particular,
witnessed a sea change with the introduction of Western legal concepts and
practices that shaped India’s nascent laws on human rights.

Amidst the turmoil of the colonial rule, certain legal developments
warrant attention, given their momentous contributions to the uplifting
of individual rights in India. Take, for instance, the enactment of the
famous Indian Penal Code (IPC) in 1860. The IPC, a comprehensive
criminal law code, replaced the numerous and fragmented criminal laws
that existed in pre - independent India. It marked a pioneering step toward
the establishment of a uniform legal system across India, irrespective of
caste, religion, or ethnicity. Though the IPC was tailored to serve colonial
interests, its rational and secular approach was much admired and continues
to be the bedrock of India’s criminal jurisprudence.

As colonial rule progressed, the British implemented several ’personal
laws’ governing distinct religious communities. The introduction of separate
laws based on religion was a double - edged sword. On the one hand,
this system acknowledged diverse religious practices, ensuring widespread
acceptance among the heterogeneous Indian populace. On the other hand,
it relegated women and children to unequal, and often exploitive, positions
within the different religious legal systems. Though the British sought to
reform these laws in the name of protecting rights, their efforts were often
stymied by socio - religious leaders who saw reforms as a threat to their
dominance.
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The first significant judicial decision that addressed the rights of Indians
came in the Queen vs. Nilmadhab Banerjee case in 1861. This case marks
the beginning of the recognition of freedom of speech and expression in
British India. The Indian judiciary, over time, started interpreting colonial
laws in the light of growing consciousness about individual rights.

This era of legal reformation dawned on in 1872 with the drafting of the
Indian Evidence Act, influenced by British norms. The Act sought to level
the judicial playing field by ensuring that evidence followed objective and
consistent guidelines, rather than sway to subjective judgments or social
hierarchies. It symbolized a shift toward rationality and impartiality in
rights protection under colonial rule.

Another defining moment in India’s legal and human rights evolution was
the passage of the Indian Councils Act in 1909. Also known as the Morley
- Minto Reforms, this Act introduced the concept of separate electorates
for minority communities in British India. This reform was essential in
recognizing and protecting the rights of minorities within the Indian political
system - a concept that would later find its place in the Indian Constitution.

However, it is noteworthy that the British intent behind their legislative
decisions was not primarily to protect the rights of the Indian populace
but to strengthen their control over India. For instance, the Rowlatt Act
(1919) and the various Press Acts were enacted with the specific intention of
suppressing anti - colonial activities and curbing dissent. Nonetheless, these
repressive measures were met with fierce national resistance, which served
as the driving force in the Indian freedom struggle.

Given the blend of progressive and oppressive laws enacted during
British rule, it is vital to appreciate how these legal developments shaped
the recognition and protection of rights in India. Colonial rule may have
unleashed an unprecedented wave of legal advances, but many of these
reforms remained products of the British agenda.

However, one cannot ignore that several fundamental rights later en-
shrined in the Indian Constitution owe their genesis to these colonial laws.
The British legacy in the Indian legal system brought to the foreground
principles such as rationality, equality, and secularism that serve as the
cornerstones of the modern Indian rights discourse.

As India inched closer to independence, the incipient rights-consciousness
born under colonial rule metamorphosed into progressive social movements
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yearning for equality and justice. This awakening, combined with the
influences of international human rights movements, culminated in the
conception of a democratic and rights - based Constitution.

In essence, the impact of British colonial rule on the recognition and
protection of rights in India will always carry the baggage of its dual
motivations. However, this tumultuous period allowed the seeds of human
rights to take root and germinate in the Indian legal landscape. The
imminent upheaval and transformation of historical injustices and legal
inconsistencies would soon pave the way for a new India. An India where
equality, liberty, social justice, and human dignity would emerge as supreme
constitutional values in a post - colonial era.

The Influence of International Human Rights Movements
and Philosophies on Indian Jurisprudence

The Influence of International Human Rights Movements and Philosophies
on Indian Jurisprudence forms an imperative chapter in Indian legal history,
as it traces the historical and philosophical underpinnings that shaped
the foundation and evolution of human rights in India. By examining the
confluence of international human rights movements and philosophies with
the Indian legal thought, it is possible to understand how these ideas have
deeply informed the Indian Constitution, particularly in relation to the
protection and promotion of fundamental rights.

One of the earliest precursors to modern human rights philosophy can
be traced back to the Magna Carta of 1215, a seminal English Charter
which sought to limit the absolute authority of the monarch by establishing
individual rights and rule of law. This revolutionary document laid the
groundwork for the development of individual liberties, serving as the basis
for many constitutional protections found in liberal democracies today. The
ideas espoused in Magna Carta resonated with Indian legal scholars and
freedom fighters who recognized the importance of limiting the arbitrary
power of colonial rulers by enshrining basic rights in a legal framework.

The two World Wars that wreaked havoc on human lives and interna-
tional relations spurred a paradigm shift in political ideologies and acceler-
ated the quest for a global human rights agenda. The Universal Declaration
of Human Rights (UDHR), adopted by the United Nations General Assem-
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bly in 1948, drew from major legal and philosophical traditions to create
a common standard of fundamental human rights for the international
community. The UDHR not only accelerated decolonization processes but
also provided inspiration to the Indian Constituent Assembly, which was
busy drafting the Constitution for an independent India.

Indian constitutional framers were keenly aware of the international hu-
man rights developments and looked to incorporate the principles embodied
in the UDHR. Dr. B.R. Ambedkar, the chief architect of the Indian Consti-
tution, famously remarked, “The age of Charters (referring to Magna Carta)
is gone and the age of Conventions (referring to international human rights
conventions) has come.” This enlightened viewpoint ensured that Indian
jurisprudence would be influenced by international human rights principles,
providing a solid foundation for the protection of individual liberties and
empowerment of the citizens.

Indian Constitution, with its elaborate framework of fundamental rights
and directive principles of state policy, bears the indelible imprints of
international human rights philosophy, which emanated from diverse sources
such as the American Bill of Rights, the French Declaration of the Rights
of Man and Citizen, and the British common law tradition. For instance,
the right to freedom of speech and expression enshrined in the Indian
Constitution mirrors the First Amendment of the United States Constitution.
Similarly, the right against discrimination on the grounds of race, religion,
and caste in India bears an uncanny resemblance to the principles of equality
and fraternity espoused by the French Revolution.

It is essential to note that the influence of international human rights
movements and philosophies on Indian jurisprudence has not been in absolute
terms, but rather, it is a nuanced intermingling of international ideals with
indigenous legal traditions and cultural contexts. The jurisprudence on
secularism is an exemplary illustration of this point. India adopted a unique
model of secularism, striking a delicate balance between religious freedom
and the preservation of its diverse cultural practices. While the principle
of secularism has common elements with the international human rights
approach to religious freedom, the Indian version is undoubtedly tailored to
the country’s unique sociopolitical milieu.

As global human rights movements continue to evolve, they continue
to exert significant influence on Indian jurisprudence. Recent judgments
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on gender and sexuality, such as the decriminalization of homosexuality
in India, showcase the expanding interface between international human
rights norms and the Indian legal system. Through a creative synthesis
of international ideas and indigenous legal culture, Indian jurisprudence
remains attuned to the dynamic, global discourse on human rights.

In the legal tapestry that weaves the intricate patterns of Indian funda-
mental rights jurisprudence, threads of international human rights move-
ments and philosophies are unmistakably woven. It is in this delicate balance
of historical, philosophical, and cultural influences emanating from diverse
sources that we find the essence of India’s constitutional democracy - a
vibrant amalgamation of the universal and the particular. As India’s legal
landscape evolves to confront novel challenges of the 21st century, it is
essential to preserve and nourish this intricate interplay of ideas that have
shaped the nation’s commitment to justice, liberty, and equality.

Early Indian Political Struggles and Movements De-
manding Fundamental Rights

As the first rays of the 20th century dawned upon Indian shores, the seeds
of political movements and quests for self - determination were being sown
across this culturally, linguistically, and religiously diverse land. The various
political struggles that emerged during this epoch were marked by their
distinctive demands for fundamental rights - the very edifice upon which
the modern Indian Constitution would eventually be built. Delving into
the heart of these movements unveils a treasure trove of powerful and
courageous personalities, who collectively wove a tapestry of political unrest,
transformation, and progress that would forever change the course of history.
Therein lies the essence of early Indian political struggles, which were
primarily driven by the relentless pursuit of the most basic and essential
rights that every citizen should possess.

One cannot embark on this historical journey without recounting the
indelible contributions of Dadabhai Naoroji, a Parsi intellectual and polit-
ical leader who was a founding member of the Indian National Congress
(INC). Commonly known as the ”Grand Old Man of India,” Naoroji ar-
dently challenged British colonial rule and championed the cause of self -
determination for the people of India. His famous ”Drain of Wealth” theory,
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which criticized the exploitative economic relationship between India and
Britain, inspired an entire generation of political activists to demand fiscal
autonomy and more just financial policies for the country.

Apart from Naoroji, other prominent figures like Lokmanya Tilak and
Lala Lajpat Rai infused life into the burgeoning nationalist movement
through their vociferous demands for swaraj, or self - rule, and equal treat-
ment of Indians by the British colonial administration. The tandem of Bal
Gangadhar Tilak and Lala Lajpat Rai, along with Bipin Chandra Pal, came
to be known as the Lal - Bal - Pal triumvirate, leading the Extremist faction
within the INC. Their relentless pursuit of complete independence from
British rule would eventually pave the way for the emergence of Mahatma
Gandhi and his methodology of non - violent civil disobedience, which took
anticolonial activism to new heights.

As the struggle for fundamental rights intensified in India, different
ethnic and religious communities began asserting their demands for political
representation, education, and economic opportunities. One notable instance
is the Non - Brahmin struggle in the Madras Presidency, which sought
affirmative action policies to address the historical marginalization faced
by the lower castes. In what was then the Punjab province, the Singh
Sabha Movement laid the foundations for a religious, social, and political
awakening among the Sikh community, eventually leading to the demand
for a separate Punjabi - speaking state and the protection of Sikh rights.

The embers of political consciousness were not solely confined to the
mainland. In Bengal, social reformer and philosopher Ram Mohan Roy
spearheaded the Brahmo Samaj movement, which aimed to abolish age
- old customs like Sati and child marriage while advocating for women’s
rights and education. The rise of Swadeshi movement in the early 1900s,
as a reaction to the partition of Bengal, provided impetus to self - reliance
and promoted local industries and goods - a motif that would later feature
prominently in Gandhi’s satyagraha campaigns.

As these powerful narratives of resistance and reawakening unfurled
across the land, they coalesced around the yearning for a collective frame-
work of rights and liberties that would shape modern India’s legal and
constitutional ethos. Take, for instance, the Calcutta Thesis of 1925, a
revolutionary document within the Indian Communist movement that under-
scored the need for broad political alliances to challenge British hegemony
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and advocated for a republic where fundamental rights would be guaranteed
to all citizens.

Just as a mighty river is fed by several tributaries, the mosaic of early
Indian political struggles and movements that emerged in the fight for
fundamental rights collectively nurtured the constitutional soul of modern
India - a soul that proudly heralds the spirit of democracy, justice, and
liberty to this day. Each of these distinct yet interconnected movements
wove their aspirations, their courage, and their vision into the fabric of a
nation’s being, transcending geographical and ideological boundaries. As
such, they laid the foundations for the rights - centric Indian polity that
we now inhabit, tinged with a deep sense of freedom and an inviolable
commitment to the preservation of human dignity.

The Role of Indian National Congress in Shaping the
Discourse on Fundamental Rights

The role of the Indian National Congress (INC) in shaping the discourse
on fundamental rights in India is not only evident from its long - standing
political history but also from the critical contributions made by its leaders
and members during the Indian national movement and the framing of the
Indian Constitution. The INC emerged as the most prominent political
organization in India under British colonial rule, providing a platform for
nationalist leaders to collectively assert and demand rights for the people of
India. The significant contribution of the INC towards the development of
fundamental rights discourse in India can be traced through its resolutions
and debates, the influence of its leaders, cooperation with other political
parties, and active participation in the Constituent Assembly.

During the early phases of the Indian national movement, the INC
focused mainly on raising concerns about the colonial administrative and
economic policies. However, the disappointment of the Indian leadership
with the Morley - Minto Reforms of 1909 and the Montagu - Chelmsford
Reforms of 1919 compelled the INC to articulate a more comprehensive
demand for political rights. The INC’s adoption of the resolution on ’Swaraj’
or self - rule at the Calcutta Session in 1906 was an early indication of its
commitment to securing fundamental rights for the people of India.

As the INC expanded its base and included prominent leaders from
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different sections of society, it started deliberating on the need for specific
rights and protections for religious, linguistic, and cultural minorities. In
1916, the INC signed the Lucknow Pact with the All India Muslim League,
agreeing to the principle of separate electorates for minority communities,
which showed its commitment to the rights of religious minorities. Addi-
tionally, the INC’s cooperation with the Khilafat Movement in the early
1920s further cemented its credentials as a party dedicated to upholding
minority rights.

The INC leadership played a significant role in the formation and propa-
gation of the idea of fundamental rights in India. The influence of Mahatma
Gandhi on the INC’s policy and principles is well - documented. Apart from
his emphasis on individual and collective freedoms, Gandhi stressed upon
the importance of incorporating social and economic rights as integral parts
of fundamental rights. Similarly, Jawaharlal Nehru, who later became the
first Prime Minister of independent India, was instrumental in advocating
for universal suffrage, social justice, and economic equality.

Another important development in the history of the INC and its engage-
ment with fundamental rights was the appointment of the Motilal Nehru
Committee in July 1927. The Nehru Report (1928), which was submitted
by the Committee, recommended a set of fundamental rights, including the
right to freedom of speech and expression, the right to life and personal
liberty, and the right to freedom from discrimination. Many of these pro-
posals later found their way into the Indian Constitution. This episode
clearly illustrates the crucial role of the INC in shaping the discourse around
fundamental rights in India.

The INC’s participation and influence in the Constituent Assembly of
India also played a significant role in the framing of the fundamental rights
enshrined in the Constitution. The majority of INC leaders, including B.R.
Ambedkar (the architect of the Indian Constitution), Sardar Vallabhbhai Pa-
tel, and Rajendra Prasad, were members of the Constituent Assembly. Their
constructive debates, discussions, and contributions significantly influenced
the inclusion and formulation of fundamental rights in the Constitution as
well as the intricate relationship between the rights and directive principles.

While acknowledging the contributions of the INC towards shaping the
discourse on fundamental rights in India, it is essential to note that several
other organizations and political parties like the All India Muslim League,
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the All India Scheduled Castes Federation led by B.R. Ambedkar, and
various regional parties also played an important role in the evolution and
incorporation of the fundamental rights. Nevertheless, the INC’s expansive
involvement in the Indian national movement, its diverse leadership, and its
commitment to the cause of rights and justice leave an indelible mark on
the development of fundamental rights discourse in India.

As the discourse on fundamental rights evolved under the guidance of the
INC and other political organizations, the importance of these rights became
central to the idea of India as an independent and sovereign nation. The
culmination of these collective efforts in the form of the Indian Constitution
not only enshrines these rights but also reflects the long and arduous journey
of the Indian national movement, which saw the mobilization of diverse
political opinions and the coming together of different socio - cultural groups
to forge a common understanding of fundamental rights that would shape
the destiny of an independent India.

Mahatma Gandhi’s Views on Fundamental Rights and
their Relevance in Indian Legal History

Mahatma Gandhi is perhaps the single most influential figure in the history of
India’s struggle for independence. His ideas on non-violent civil disobedience,
self - rule, and economic and social empowerment fundamentally shaped
the Indian National Movement. However, Mahatma Gandhi’s influence
on Indian law, particularly the concept of fundamental rights, is not as
widely acknowledged. In this chapter, we delve into Gandhi’s thoughts on
fundamental rights and the relevance of his ideas in the development of
Indian legal history.

Gandhi, more than any other leader of his generation, understood that
the struggle for self - determination was about more than simply replacing
colonial governance with an indigenous one. It was, for him, a means to
reconstitute the Indian society, to reconstruct Indian morality and ethics
based on principles of truth and non - violence, and ultimately, to challenge
centuries - old social hierarchies and injustices perpetuated in India’s social
life. As such, Gandhi’s views on fundamental rights were intertwined with
his overall thought process on the transformation of Indian society.

One of the key foundational principles of Gandhi’s thought on funda-
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mental rights was the distinction between rights and duties. He believed
that the emphasis on individual rights should go hand in hand with the
recognition of the individual’s duties and responsibilities towards society.
He advocated for a sense of collective responsibility and shared ownership
in addressing social injustices. In his words, ”The true source of rights is
duty. If we all discharge our duties, rights will not be far to seek.”

Gandhi’s views on the rights of free speech and expression further
demonstrated his commitment to a moral and ethical transformation of
individuals and society. He believed that free speech was essential for the
realization of truth and the advancement of human virtues. However, he also
emphasized the importance of exercising caution and responsible behavior
while exercising free speech, advocating the principle of restraint, with its
roots in Indian philosophy. The essence of this view can be distilled into
the following statement by Gandhi: ”Liberty of speech means that it is
unassailed even when the speech hurts.”

Another critical aspect of Gandhi’s view on fundamental rights is the
idea of social and economic justice. He held that no amount of political
freedom would be meaningful if the masses continued to face endemic social
and economic inequality. Gandhi’s compassion for the impoverished and
the marginalized, particularly the Dalits, the so - called ”untouchables,” had
a profound impact on his ideas about social justice and human rights. The
development of his vision for a more egalitarian India underlay his relentless
campaign against social discrimination, untouchability, and caste - based
inequalities.

Significantly, Gandhi’s ideas on fundamental rights are perhaps most
vividly expressed in his concept of self - rule, popularly known as Swaraj.
For Gandhi, Swaraj went far beyond mere political independence and
encompassed a broader vision of self - governance that featured economic
autonomy, social progress, and personal growth of individuals. He envisioned
a decentralized polity based on village republics, where citizens enjoyed rights
and freedoms stemming from their active participation in local governance
systems. In such a framework, the constitutional recognition and protection
of fundamental rights would assume an organic character, as it would
intimately reflect the will and aspirations of the people.

Gandhi’s ideas on fundamental rights have left an indelible mark on
India’s legal history, shaping the discourses on constitutional development



CHAPTER 1. INTRODUCTION: TRACING THE EVOLUTION OF FUNDA-
MENTAL RIGHTS IN INDIA

21

and the protection of human rights. Various constitutional provisions,
such as the inclusion of fundamental duties in the Constitution and the
Directive Principles of State Policy that emphasize social and economic
justice, owe much to the Mahatma’s ideas. The Indian judiciary’s emphasis
on balancing individual rights with social responsibilities resonates deeply
with the Gandhian doctrine of rights and duties.

In sum, Mahatma Gandhi’s views on fundamental rights offer a unique
perspective on the struggle for human rights in India, emphasizing the
inextricable link between the individual and society in the pursuit of justice
and progress. His legacy in Indian legal history is a testament to the
continued relevance of his ideas in informing our understanding of rights
and responsibilities as citizens of a democratic nation.

As we now proceed to explore the Nehru Report and the Goswami
Committee Report’s contributions to the evolution of fundamental rights
in India, it is worth reflecting on the ways in which Gandhi’s ideas and
actions laid the groundwork for the discussions and debates that shaped the
drafting of the Indian Constitution.

Nehru Report (1928) and the Goswami Committee Re-
port (1947): Contributions to the Evolution of Funda-
mental Rights in India

The Nehru Report and the Goswami Committee Report acted as essential
foundations for the concept of fundamental rights in the Indian constitution.
While several political struggles and events contributed to the gradual evo-
lution of rights and responsibilities in the Indian context, these two reports
provided a coherent and comprehensive basis for the eventual inclusion of
fundamental rights in the constitution. The Nehru Report and the Goswami
Committee Report both addressed significant issues relating to governance,
civil liberties, and social justice that would eventually be incorporated into
the Indian constitution.

The Nehru Report of 1928, also known as the Report on Indian Consti-
tutional Reforms, was conceived during a critical period in Indian history.
The younger generation of Indian leaders, including Jawaharlal Nehru and
Subhas Chandra Bose, were pushing for complete independence from British
colonial rule. Meanwhile, the older generation of leaders, such as Motilal
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Nehru and Chittaranjan Das, were advocating for a responsible and phased
transition to Indian self - rule. To address the growing tension between
the two political factions, the All Parties Conference (APC) appointed a
committee led by Motilal Nehru to draft a constitution for independent
India.

The Nehru Report, drafted by a committee consisting of representatives
from diverse sections of Indian society, recommended the introduction of a
bill of rights, similar to the American Bill of Rights and the British Magna
Carta. The proposed bill included provisions guaranteeing fundamental civil
liberties, including freedom of speech, assembly, conscience, and religion.
The report also stipulated that these rights would apply to all citizens with-
out discrimination based on caste, creed, religion, or ethnicity. Additionally,
the report tackled issues such as the separation of powers, interprovincial
relations, and the establishment of statutory bodies, such as courts and
tribunals, to preserve and protect these rights. Although the Nehru Report
did not directly lead to the creation of a constitution for India, it became
an essential reference point for discourse on the issue of fundamental rights
and informed the debates that shaped the later drafting process.

Just as the Nehru Report provided the groundwork for the framing of
fundamental rights, the Goswami Committee Report of 1947 marked another
milestone towards their incorporation into the Indian constitution. The
Sapru Committee was initially responsible for drafting a model constitution
and identifying the relationship between fundamental rights and other
constitutional provisions. However, the committee’s recommendations were
not supported by various political factions, leading to the formation of a sub
- committee within the Constituent Assembly, headed by Sardar Vallabhbhai
Patel. This sub - committee appointed Sir B.N. Rau, the constitutional
advisor to the Constituent Assembly, to prepare a working draft constitution,
incorporating the fundamental rights enumerated in the Nehru Report and
several international conventions.

During this critical phase in the drafting process, Vallabhbhai Patel
entrusted the responsibility of analyzing and revising the draft fundamental
rights to a sub - committee, chaired by Sardar Hukam Singh, with B.R.
Ambedkar as its legal advisor. Interestingly, Hukam Singh fell ill, leading to
the appointment of Kailash Nath Katju as the temporary head of the sub -
committee. However, Katju’s legal expertise was not sufficient to address
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the complex issues surrounding fundamental rights. Consequently, B.R.
Ambedkar took the initiative to form a new sub - committee, known as the
Goswami Committee, named after its head, Shyama Prasad Mookerjee.

The Goswami Committee was instrumental in adding several rights to
the draft constitution, including the right to property, the right to protest,
and the right to work. The committee also advocated for the inclusion of
directive principles of state policy, which would guide the state’s actions in
the pursuit of socio - economic and environmental justice. These directive
principles essentially complemented the rights framework by prioritizing
welfare objectives to be pursued alongside the protection of civil liberties.

In conclusion, both the Nehru Report and the Goswami Committee
Report played crucial roles in the evolution of fundamental rights in India.
They reflected contemporary aspirations for political equality, social justice,
and individual liberty that were rooted in India’s historical and cultural
context. The extensive deliberations and diverse views represented in these
reports contributed to a robust framework of rights and responsibilities
that would eventually be enshrined in the Indian constitution. As we delve
further into the discussion and debates within the Provincial Constitutional
Assemblies, the influence of these reports on shaping India’s fundamental
rights discourse will be evident.

The Discussion and Debates on Fundamental Rights in
the Provincial Constitutional Assemblies

The engagement of provincial constitutional assemblies in discussing and
debating fundamental rights played a significant role in shaping the contours
of Indian constitutional discourse during the crucial 1940s. The indepen-
dence movement had reached its peak, with World War II in hindsight
and the horrors of the Bengal Famine shaking the conscience of the Indian
leadership. It was in this context that the process of constitution making
gained momentum, and the provincial assemblies stepped up to offer their
unique and diverse perspectives on the rights and freedoms that mattered
the most to their citizenry.

One of the principal concerns that preoccupied the provincial debates
was the question of minority rights. The tremendous linguistic, religious,
and social diversity of the Indian subcontinent presented a complex challenge



CHAPTER 1. INTRODUCTION: TRACING THE EVOLUTION OF FUNDA-
MENTAL RIGHTS IN INDIA

24

to be accommodated within the constitutional framework. This was no
ordinary task, considering that the British Raj had pursued a policy of
divide and rule, seeking to exacerbate and exploit communal tensions to
its advantage. The framers had to chart a new course for the nation, one
that prioritized unity, fraternity, and inclusivity while guaranteeing rights
and safeguards for those who feared losing their culture and representation
under a secular democracy.

For instance, the Punjab Assembly witnessed a spirited exchange of
ideas surrounding the rights of Muslims, Sikhs, and other marginalized
communities. The legislators traced the historic and cultural specificities
that defined their regions, insisting on a more binational view of rights
protection as opposed to a monolithic, one - size - fits - all approach. The
Bengal and Assam Assemblies, rooted in the unique sociopolitical context
of India’s Eastern frontier, debated on the rights of linguistic, ethnic, and
indigenous groups. These deliberations brought to light the pressing need for
regional autonomy and the balancing of strong federal structures alongside
robust local governments.

The southern and western provinces contributed immensely to the dis-
course on social justice, a theme that would become the bedrock of the
Indian Constitution. The Madras Assembly shed much - needed light on
the necessity of affirmative action and caste - based reservations to uplift
the marginalized sections of society and bridge the historic inequalities en-
trenched in Indian society. The Bombay Assembly echoed these sentiments,
engaging in extensive debates on the vital principles of non - discrimination,
positive discrimination, and equal opportunity for the betterment of the
most oppressed people.

Of tremendous significance were the deliberations on the fundamental
rights of women. This was a tide that transcended provincial boundaries,
with almost all provincial constitutional assemblies standing firm on ensuring
that gender equality was enshrined within the fabric of the Indian Constitu-
tion. The emphasis on equal rights in political representation, property, and
citizenship, along with the pivotal need to protect women from abuse and
violence, echoed loudly across the provincial halls. The women legislators
did not shy away from engaging with and critiquing patriarchy; they refused
to settle for anything less than an emancipatory constitution that would
empower women and recognize their individuality and dignity.
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Furthermore, the many provincial debates on civil liberties and individual
rights such as freedom of speech, expression, and religion served as a driving
force for the shaping of India’s foundational values. The right to dissent and
the commitment to secularism stood out as essential elements that breathed
life into the idea of a vibrant, pluralistic Indian democracy.

In sum, the discussion and debates on fundamental rights in the provincial
constitutional assemblies were not only rich in their substance but also
reflective of the unifying spirit of the nation. Their dedication to the
principles of justice, equality, and liberty, while addressing the needs of
their specific constituents, was instrumental in laying the groundwork for
a comprehensive framework of rights protection. This powerful chorus of
voices from across the length and breadth of India illuminated the path to
freedom and independence while foreshadowing the trials and challenges
that lay ahead in securing and preserving the rights and freedoms of every
Indian citizen.

Setting the Stage for the Constituent Assembly Debates:
The Initial Efforts to Create a Comprehensive Frame-
work for Fundamental Rights in India

In the early half of the 20th century, a transformative period in Indian
history set the stage for the development of the comprehensive framework
for fundamental rights. This era was marked by several notable events and
processes that led to the emergence of an independent Indian nation and
the establishment of a rights - based legal system. As such, it is crucial to
understand the dynamics and conditions that spurred the efforts to create
the foundation of the Indian Constitution.

The notion of including fundamental rights stemmed from the long-
standing struggle for civil liberties during the British colonial rule. The
colonial administration systematically curbed these liberties, leading to a
burgeoning resistance movement demanding justice and rights for the people
of India. This expanding political consciousness played a significant role in
the shaping of subsequent legal and constitutional discourse in the country.

One of the first notable mentions of fundamental rights came in the 1931
Karachi Resolution by the Indian National Congress (INC). The resolution
outlined a set of fundamental rights that included personal liberty, free
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expression, property rights, and equal protection. This event underlined the
possibility of a future constitution where citizens of an independent India
would enjoy delineated rights.

Another critical development was the emergence of the Nehru Committee.
In 1928, the committee, chaired by Motilal Nehru, drafted a report that
recommended dominion status for India and defined a list of fundamental
rights such as freedom of speech, assembly, and worship. The Nehru report
laid essential groundwork for the future framework of fundamental rights,
marking a vital milestone in the evolution of the Indian Constitution.

Following the Karachi Resolution and the Nehru Report, several commit-
tees and constituent assemblies debated and helped shape the discourse on
India’s fundamental rights. The INC, during the 1940s, adopted the idea of
a constituent assembly to draft a constitution that would guarantee rights
to the people of India. Consequently, the Constituent Assembly convened
and comprised eminent jurists and leaders who shared a vision of a just and
equality - driven future for India.

As the Constituent Assembly formally convened, one can perceive a
significant influence from international human rights declarations. The Uni-
versal Declaration of Human Rights (1948), adopted by the United Nations
General Assembly, tremendously influenced the drafting and formulation
process of the Constituent Assembly. The Assembly took note of the rights
enshrined in the declaration, which also manifested the global ethos of that
period.

Furthermore, constitutional and legal literature across different national
jurisdictions added valuable perspectives for the members of the Assembly.
They carefully studied and analyzed foreign constitutions, drawing insights
from the American Bill of Rights, the Canadian Constitution, and the British
legal system, among others. These international influences juxtaposed
with the unique societal and political milieu of India contributed to the
formulation of a comprehensive and enriched framework of fundamental
rights.

The deliberations within the Constituent Assembly involved passion-
ate debates, ideological clashes, and intellectual exchanges, all of which
honed and refined the fundamental rights framework. The drafting process
made way for better articulation and clarity of fundamental rights, finally
culminating in the adoption of these rights in the Indian Constitution.
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From the emergence of the INC’s Karachi Resolution to the drafting of
the Indian Constitution, various events and processes kindled the intellectual
environment that propelled the crafting of the fundamental rights framework.
The collective efforts of dedicated and visionary leaders ingrained the sanctity
of human rights in the Indian Constitution, laying the groundwork for
generations to come.

This journey had only just begun; entangling questions, fierce disputes,
and persistent struggles would emerge in the years to come, demanding the
firm resolve of jurists, policymakers, and the people to uphold and protect
these rights. But the story of this journey continues in the chapters that
follow, chronicling the unfolding narrative of fundamental rights in India,
against a vast canvas of history and culture. Our exploration now takes us
to the intensive debates within the constituent assembly and the historic
moment in which these rights transformed from mere words to the pillars of
a new nation.



Chapter 2

Pre - Constitutional Era:
The Roots of Indian
Jurisprudence and Human
Rights

Pre - Constitutional Era: The Roots of Indian Jurisprudence and Human
Rights

India’s rich and diverse history is a testament to the complexity of rights
and responsibilities throughout its different periods of ancient, medieval, and
modern times. Before British colonial rule, Indian society was intricately
bound by a matrix of legal and ethical codes that significantly influenced
the development of human rights in the country. Understanding this kalei-
doscope through the pre - colonial Indian history offers valuable insights into
the synergy between indigenous cultural and intellectual systems and the
contemporary human rights jurisprudence in India.

The Dharmasastras, written around 500 BCE, formed the backbone
of ancient Indian legal system and epitomized the concept of Dharma -
the sacred duty - in various aspects of life. These codes covered a wide
range of subjects, including rights and responsibilities of citizens, types of
punishments for different crimes, the role of the King, and the structure of
the state administration. While individual rights were not explicitly defined,
the concept of Dharma underscored the implicit duty of the King to protect
and promote the well - being of his subjects. The Dharmasastras thus laid
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the foundation for the evolution of legal concepts, including justice, rule of
law, and social equity, in ancient India.

The Mauryan empire (322 - 185 BCE) was one of the largest and most
influential empires in the Indian subcontinent. At the core of their adminis-
tration lay the Arthashastra, written by the chief minister Kautilya - one of
the earliest treatises on statecraft, economics, and law. The Arthashastra
detailed the principle of rule of law, by which the King was considered a
servant of the people, under the direct jurisdiction of the divine law. Conse-
quently, the King was obligated to preserve the rights and interests of his
subjects, treating everyone fairly and justly. In this sense, the Arthashastra
stood as an early precursor to modern human rights discourse, though its
emphasis on an authoritarian state can seem antithetical to contemporary
democratic principles.

Parallel to the emergence of legal concepts and rights, the philosophical
and spiritual realms of Buddhism and Jainism played a critical role in
shaping the ethical foundations of Indian society. Both religions upheld the
supreme principles of non-violence and compassion, enjoining their followers
to respect the dignity and rights of all living beings, including animals and
plants. The ethical framework of these two faiths profoundly influenced the
social fabric of India, promoting harmony, mutual respect, and the sanctity
of life. In many ways, the philosophy of non - violence and respect for all
life can be seen as an early articulation of human rights consciousness in
Indian thought.

The Mughal empire (1526 - 1858) introduced Islamic principles of Sharia
law to the Indian legal landscape. Despite the highly centralized nature
of the Mughal state, laws were generally impartial and sensitive to the
grievances of the subjects. Emperors like Akbar the Great (1556 - 1605)
are remembered for their religious tolerance, secular policies, and efforts
to incorporate diverse legal systems within the empire. These principles of
pluralism, tolerance, and justice contributed to the gradual emergence of a
more comprehensive understanding of human rights in India, painting the
broader canvas of Indian legal and ethical diversity.

The pre - colonial tapestry of Indian legal, ethical, and philosophical
systems thus served as a crucible of ideas and principles that would later
crystallize into India’s modern human rights jurisprudence. The Dharmasas-
tras, the Arthashastra, the ethics of Buddhism and Jainism, and the Sharia
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law during the Mughal rule substantiate the roots of human rights in the
Indian psyche. Though not articulated in terms of individual rights, these
historical sources assert the interconnectedness between the ruler and the
ruled, emphasizing the sacred duty of justice, equity, and welfare for the
people.

As we venture forward into the chapters that follow, it becomes clear
that these ancient notions of rights and responsibilities, intrinsic to India’s
multilayered history, form the bedrock upon which the nation’s contemporary
legal system - including its jurisprudence on fundamental rights - would be
built. These intellectual soil not only enriched the political struggles and
movements demanding fundamental rights but also provided a fertile ground
for the integration of international human rights norms and philosophies
into India’s legal corpus. Like an intricately woven fabric, each strand in
this narrative intertwines with the others, transcending historical epochs
and shaping the tapestry of Indian fundamental rights jurisprudence that
we see today.

Ancient Indian Legal Concepts: The Dharmasastras and
the Concept of Dharma

The study of ancient Indian legal concepts, especially the Dharmasastras
and the concept of Dharma, is crucial to understanding the foundations
of India’s legal history and the development of its jurisprudence in the
area of rights and responsibilities. It is important to explore the origins of
these ancient legal concepts to comprehend the development of subsequent
milestones in the legal realm.

The Dharmasastras are a vast corpus of texts that encompass multiple
aspects of Indian law and jurisprudence, including both civil and criminal
law, as well as customs, rituals, and practices. They were written in Sanskrit
and were mainly composed during the ancient period (1500 BCE to 500
CE), and their subject matter includes everything from the right conduct of
individuals to the duties and responsibilities of the king and the community.

Key texts of Dharmasastras include Manusmriti, Yajnavalkya Smriti,
and Narada Smriti, among others. The Dharmasastras are premised upon
the idea that there is an overarching cosmic law, known as dharma, which
governs the universe and everything within it. This law is intrinsically moral



CHAPTER 2. PRE - CONSTITUTIONAL ERA: THE ROOTS OF INDIAN
JURISPRUDENCE AND HUMAN RIGHTS

31

and is not man - made, and thus, dharma becomes a fundamental principle
governing human behaviors and societal interactions.

Dharma is a complex and multifaceted concept that encompasses both
the spiritual and the moral dimensions. Broadly, it refers to the collective
practices that support the harmonious functioning of society, preserve the
cosmic order, and encourage individual piety and virtue. Consequently, the
term entails both the legislative and the ethical aspects of the juridical
discourse. In practical terms, dharma served as the standard for determining
the appropriateness of customs and offered guidance for resolving disputes
and ethical dilemmas.

Drawing on the foundational ideas in the Dharmasastras and dharma,
ancient Indian legal systems placed a considerable emphasis on rights and
responsibilities, both at the individual and the societal level. Fundamentally,
the dharma enunciated the duties, obligations, and virtuous conduct ex-
pected of each person in accordance with their social station and stage of life.
These responsibilities encompassed aspects such as moral obligations, the
proper behavior of each caste, respect and protection for family, maintaining
economic and social order, and adherence to the rules and norms governing
interpersonal relationships.

For example, the Manusmriti divides society into four varnas, or social
classes, each with its specific rights and duties: the Brahmins, Kshatriyas,
Vaishyas, and Shudras. While certain duties were assigned to each varna,
others were common to all, such as helping those in need, refraining from
stealing and violence, and being truthful. It is crucial to bear in mind that
although the ancient texts often entrenched caste and gender inequality,
they also reflected certain instances of recognition and protection of rights.

In ancient Indian jurisprudence, kings played a pivotal role in ensuring
social harmony and the rule of law in their kingdom. Upholding and
enforcing dharma was deemed the supreme duty of the king, who was
considered the guardian and protector of Dharma. The king’s responsibility
encompassed delivering fair judgments, ensuring the welfare of his subjects,
maintaining a capable armed force, and providing for the destitute. It is
essential to highlight that even though the kings wielded immense power,
their legitimacy hinged on their adherence to Dharma, and any misuse of
power could invalidate their authority.

While ancient Indian legal systems may appear distant and removed from
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the flavor of today’s jurisprudence, it is imperative to appreciate that they
laid the groundwork for the subsequent legal developments. The ethical
precepts of dharma and the recognition of rights and duties fostered a
tradition of balance and fairness, steering the path for future legal thinkers.
As we delve deeper into India’s legal history and the instrumental moments
that reasoned upon and shaped the legal discourse on fundamental rights,
it is worth bearing in mind the rich tapestry of Dharmasastras and the
concept of Dharma.

These ancient legal concepts and the values they enshrined continue to
reverberate and influence the modern legal landscape in India. Much like a
stream impacts the course of a meandering river, so, too, the Dharmasastras
and dharma endorse the evolution of the Indian approach towards rights
and responsibilities and reinforce a commitment to justice based on ethical
values and social harmony. The lasting imprint of these ancient Indian legal
concepts sets the stage for subsequent milestones in India’s legal system,
fostering a unique trajectory that indelibly shapes the discourse on rights
in the subcontinent.

The Mauryan Era: The Arthashastra and the Concept
of Rule of Law

The Mauryan Empire, which spanned from 321 - 185 BCE, stands as a
watershed moment in Indian history. This period saw the transformation of
disparate tribes and small kingdoms into a single, centralized polity that
stretched across the subcontinent, creating a rich legacy of art, architecture,
and literature. Among the numerous accomplishments of the Mauryan era,
the development of a unique legal system - rooted in the seminal text, the
Arthashastra - played a crucial role in defining the contours of governance
and the concept of rule of law.

The Arthashastra, attributed to the ancient Indian philosopher and
statesman Kautilya (also known as Chanakya), is a comprehensive treatise
on the art of governance, economics, and administration. It is an epitome of
wisdom that not only prescribed the duties and responsibilities of the ruling
elite but also delineated the rights and obligations of the subjects. The text
is distinctive in its clarity and precision, providing cogent guidance on how
to manage a sprawling empire with a complex social order that was often
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riven with disputes.
At the core of the Arthashastra is the concept of dharma or duty, which

serves as the guiding principle that must be adhered to by the ruler and
the ruled alike. The text emphasizes that it is the primary responsibility
of the ruler to ensure the welfare of the people, protect their rights, and
uphold justice. This was to be achieved through the diligent adherence to a
carefully crafted legal and administrative system, with an intricate network
of spies, informers, and judiciary to maintain law and order.

Dharma in the Arthashastra is not a static, dogmatic concept. Instead,
it is a dynamic, fluid notion that adapts to changing circumstances and
temporalities. Thus, the text propounds legal strategies that are contextually
relevant, ensuring that the dispensation of justice is not an abstract, rigid
exercise but a tangible, meaningful process that caters to the exigencies of
a given situation. This emphasis on adaptability and pragmatism in the
legal sphere sets the Arthashastra apart from other ancient legal texts and
marks a significant departure from the tradition - bound rules found in the
Dharmasastras.

One of the defining characteristics of the Arthashastra’s approach to law
is the accent on the king’s obligation to protect the rights and welfare of all
subjects, irrespective of their social standing. This focus on the universal
protection of rights and the equitable administration of justice is in marked
contrast to the hierarchical, status - based legal systems that were prevalent
in other ancient Indian societies. Through its recognition of the intrinsic
worth of each individual, independent of their position in the social order,
the Arthashastra paves the way for a more inclusive, accessible legal system.

The Arthashastra’s insistence on the separation of powers between the
king and the judiciary is a testament to its enduring legacy as a founda-
tional text in the development of the rule of law. By clearly demarcating
the domains of executive and judicial authority, the text underscores the
importance of checks and balances in the exercise of power and guards
against the potential misuse of authority by either the king or the legal
functionaries. This emphasis on the independence of the judiciary, along
with a well - defined appellate system, ensured that the subjects had access
to a robust, unbiased legal framework for the redressal of their grievances.

In conclusion, the Mauryan Era, exemplified by the Arthashastra, lays
the groundwork for the advent of the concept of rule of law in India. It
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provides an invaluable blueprint for the equitable administration of justice,
which goes beyond the mere mechanics of governance, encompassing a larger
ethical framework that recognizes the inherent worth of each individual and
safeguards their rights. As we move forward in our exploration of the diverse
facets of fundamental rights in India, we discover that the underpinnings of
these ideas are deeply rooted in the fertile soil of ancient Indian philosophy,
nourished by the ingenious insights of the great thinkers who inhabited that
land and nurtured by the vibrant culture of debate and dissent that has
characterized the subcontinent through the millennia.

The Evolution of Human Rights in Buddhism and Jain-
ism: Ethical Philosophy and Non - violence

The path to modern human rights is a multifaceted journey that encompasses
philosophies, traditions, and legal systems from different parts of the world.
To understand the evolution of human rights in ancient India, it is essential
to delve into the ethical and moral tenets of Buddhism and Jainism. These
two religions, which emerged around the same time as Hinduism in the
Indian subcontinent, played an influential role in shaping India’s cultural
and ethical heritage, contributing to the unique perspective on fundamental
rights and responsibilities.

The Buddhist approach to human rights primarily revolves around the
concept of compassion, interconnectedness, and the alleviation of human
suffering. At the core of Buddhist teachings lies the belief in the inherent
dignity and worth of all living beings, regardless of their social status, gender,
or species. The foundational ethical principles in Buddhism are the Five
Precepts, which guide individual conduct and behavior towards oneself,
others, and the environment. These Precepts are: refrain from taking life,
refrain from taking what is not given, refrain from sexual misconduct, refrain
from false speech, and refrain from intoxicants that cloud the mind.

The significance of the Five Precepts in human rights discourse lies in
their explicit emphasis on the equitable treatment of all living beings and
the cultivation of a moral awareness that transcends societal hierarchies.
In essence, Buddhist ethics emphasize the universal application of rights
and responsibilities, transcending the conventional distinctions between
classes, races, or genders. Moreover, the principle of ahimsa (nonviolence)
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in Buddhism further extends the idea of respecting the sanctity of life and
fostering a peaceful coexistence of various life forms. Consequently, the
ethical framework of Buddhism can be seen as a precursor to modern human
rights thinking, establishing the baseline for a rights - oriented culture in
ancient India.

Parallel to the Buddhist tradition is the Jain philosophy, which also
treasures the principle of non - violence and emphasizes the importance of
individual self - discipline and spiritual development. The central tenet of
Jainism is the idea of ”Anekantavada” that upholds the virtue of tolerance
and understanding due to the belief in the multidimensional nature of reality.
Jainism argues for respecting and accepting differences in perspectives, an
idea that resonates with modern - day democratic values and the notion of
fundamental rights.

Jain ethics, much like Buddhism, promote the practice of ahimsa as the
supreme ethical virtue. Interestingly, Jainism takes the principle of non -
violence even further by advocating an ascetic lifestyle that eliminates the
possibility of causing harm to other living beings, even unintentionally. Jain
ascetics practice strict adherence to rules of non-violence, and laypersons are
encouraged to follow ethical principles such as aparigraha (non - possession)
and asteya (non - stealing).

The demonstration of peaceful non-cooperation and nonviolent resistance
by Jain monks and nuns throughout history can be seen as an early example
of civil disobedience, which later inspired leaders like Mahatma Gandhi
in their fight for justice and freedom. Furthermore, the principle of ”live
and let live” in Jainism advocates for peaceful and responsible coexistence,
nurturing a compassionate social ethos that values diversity and mutual
respect.

The moral principles of Buddhism and Jainism, with their emphasis on
compassion, nonviolence, and ethical self-discipline, contributed significantly
to the development of a rights - consciousness in ancient India. Their ethical
systems laid the groundwork not only for protection from harm but also
for ensuring a dignified life for all living beings. In this context, these
two religions played a vital role in shaping the perspectives on rights and
responsibilities of individuals and society as a whole.

As we traverse through the history of Indian human rights, it becomes
evident that the principles established by Buddhism and Jainism continue
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to reverberate within India’s legal and ethical landscape. These ancient spir-
itual practices provide fertile ground for the evolution of jurisprudence and
contribute to our understanding of the multifaceted nature of human rights.
As we move ahead in our exploration of the development of fundamental
rights, we will witness how these ancient ideas continue to inspire legal and
social transformations on the Indian subcontinent.

The Contribution of Islamic Legal System: Sharia Law
and Human Rights during the Mughal Period

The Mughal era in India, spanning from the late 15th to the mid - 19th
centuries CE, represents a significant period in the history of Islamic ju-
risprudence and political authority in South Asia. It was during this time
that the legal principles of Islamic Sharia law were interwoven into the fabric
of Indian society and played a vital role in shaping the conditions necessary
for the development of human rights discourse that would later inform the
Indian legal tradition. This chapter will explore the ways in which Sharia
law and the practice of the Mughal Empire contributed to the growth of
human rights during this seminal period of Indian history.

The Mughals, who were of Mongol - Turkic origin and professed faith
in Islam, established a sophisticated and highly centralized administration
in India that sought to integrate diverse indigenous traditions, customs,
and legal systems within a unified framework. The incorporation of Islamic
jurisprudence was a crucial element of the Mughal scheme of governance, not
least because it provided the Mughal emperors with a source of legitimacy
and authority that resonated with the vast majority of their Muslim subjects.

Islamic legal principles, preserved and transmitted through the tradition
of Sharia law, were founded on the essential idea of justice, which was, in
turn, informed by the principles of fairness, equality, and human dignity.
These values laid the groundwork for the evolution of human rights, as they
encouraged a legal culture where protections, rights, and responsibilities of
individuals were enshrined within an overarching moral - legal framework.

One of the critical hallmarks of the Mughal period was the establishment
of a comprehensive and effective system of justice that incorporated Sharia
law into the fabric of everyday life. In the Mughal courts, legal experts
known as qadis presided over disputes and deliberated on matters of both
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civil and criminal law. The qadis referred to a diverse array of sources in
their decisions, including Quranic injunctions, reports of the sayings and
deeds of the Prophet Muhammad, juristic reasoning, and the consensus of
the Muslim legal community. Moreover, the qadis drew from the pragmatic
principles of the local Indian customary law to ensure that their rulings
were compatible with the local socio - cultural environment of India.

An essential aspect of the application of Sharia law in the Mughal courts
was the recognition of the principle of equality before the law, whereby
individuals of different faiths, ethnicities, and social backgrounds were all
considered morally and legally equal. The Mughal administration sought
to maintain harmony and pluralism by treating all subjects fairly and
impartially, upholding personal and religious freedoms even for non-Muslims.
However, it is essential to acknowledge that, like all pre - modern societies,
the Mughals also had inherent hierarchies and social exclusions.

The development of human rights in the Mughal Empire was further
enhanced by the progressive attitudes of some of the Mughals emperors,
most notably Akbar the Great, who is widely regarded as a benevolent and
enlightened ruler. Akbar prioritized the needs and welfare of his subjects,
irrespective of their religious or ethnic backgrounds. He showed tolerance
and respect for other religions and cultures, and endeavored to integrate
diverse constituents of his empire within a harmonious and cohesive social
order.

One concrete expression of Akbar’s humanistic approach to governance
was the institution of the ’d̂ın - i ilâĥı,’ a syncretistic religious movement
that sought to accommodate the doctrines and beliefs of various religious
traditions within a unified framework. The ’d̂ın- i ilâĥı’ exemplified the spirit
of tolerance and inclusiveness that animated Mughal rule and contributed
to the formation of a multi - religious and pluralistic society that valued
human dignity and acknowledged the universal principles of humanity.

Thus, through the infusion of Islamic legal principles and the enlight-
ened policies of Mughal rulers like Akbar, the Mughal period witnessed
the growth of a legal and cultural environment in which the language of
rights, responsibilities, and dignity began to take shape. By fostering an
atmosphere of tolerance, fairness, and inclusiveness, the Mughal Empire
laid the groundwork for the evolution of human rights discourse in India.
In the centuries to come, this foundation would prove invaluable to Indian
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leaders and philosophers as they articulated a uniquely Indian vision of
fundamental rights.

Colonial India: British Influence on Indian Legal System
and the Emergence of Modern Human Rights Discourse

The sun never set on the British Empire, and in the 19th century, India was
the jewel in its imperial crown. As the nation underwent a transformative
period of social, political, and economic changes under British rule, one
aspect of India’s colonial legacy that continues to shape its modern narra-
tive is the influence of the British legal system on the evolution of rights
discourse. This chapter seeks to understand the impact of British legal ideas
and structures on the emergence of the human rights discourse in India,
navigating the path forged by pioneers, legislators, and jurists during the
colonial era.

A natural starting point to comprehend this influence is examining the
British penchant for documentation and codification. With the establishment
of the British East India Company and the subsequent colonization of
India, the British administration sought to adapt existing legal norms
and institutions to maintain order and facilitate trade. Central to this
project was the preservation of customary practices in different regions
while simultaneously striving to impose a semblance of uniformity through
codification. As a result, India bore witness to a legal synthesis of indigenous
customs and British common law principles.

The British legal system brought with it a novel understanding of certain
rights that were hitherto not explicitly recognized or articulated within
India’s indigenous legal traditions. Concepts such as habeas corpus and
fair trials, strongly rooted in the British legal doctrine, began to make
their presence felt in Indian jurisprudence. This infusion of British legal
principles inadvertently laid the groundwork for the emergence of human
rights discourse in India.

It was this legal cross - pollination that allowed for the absorption of new
and remarkable ideas that would shape the Indian conception of human
rights. The backdrop of slavery in British colonies such as America and the
Caribbean and the British campaign against slavery provides an exemplary
instance. Britain’s evolving opposition to slavery and its eventual abolition
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led to the articulation of the first organized human rights movement in
the Western world. The ripples of this movement reached Indian shores,
sparking a new consciousness surrounding the values of liberty and equality.

Additionally, the British introduced the principles of liberty of the press
and freedom of expression by passing the Press Act of 1835, which paved the
way for the modern idea of media freedom in India. This was instrumental in
nurturing an informed and articulate public sphere that fostered dissent and
facilitated the expression of political ideas. The free press allowed citizens
to hold accountable the British administrators to their own principles of
governance, sowing the seeds of the Indian human rights discourse within
the context of colonial rule.

The infusion of British legal concepts into traditional Indian society was
a double - edged sword. While it introduced several pivotal rights, colonial
law also perpetuated discrimination and inequality. For instance, British
administrators enshrined and systematized the caste system through the
Criminal Tribes Act of 1871. This colonial anxiety to classify and categorize
Indians manifested itself in policies that entrenched social divisions and
solidified caste hierarchies.

Despite the hostile legal terrain, Indian jurists and freedom fighters
harnessed the language of human rights to counteract the oppressive regime.
The trial of nationalist Bal Gangadhar Tilak in 1897 for sedition was
a landmark moment that highlighted the potential potency of a rights -
based discourse in challenging colonial rule. The young barrister Mohandas
Karamchand Gandhi, inspired by the defiance of Tilak, took the path of
nonviolent protest that culminated in India’s independence in 1947.

At the dawn of a new era, the lessons of the colonial past were not lost
on the founding fathers of independent India. The British legal influence
left its indelible mark on the nascent Indian Constitution, setting the stage
for the future unfolding of human rights discourse. The Indian Constitution
enshrined fundamental rights drawn from British and international traditions
while adapting them to India’s unique context.

These lessons from the past serve as a reminder of the possibilities that
present themselves when different legal traditions intertwine and give birth
to a new discourse. The juxtaposition of British legal traditions with Indian
customary practices in the colonial period provided the basis for a rich and
varied human rights discourse, which now forms the cornerstone of Indian
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democracy.
As we explore the myriad ways in which British colonial rule shaped the

Indian human rights discourse, we might look back in time with a discerning
eye, discern the flowers nurtured in the rocky colonial soil, and consider
the task ahead of us as we strive to create a world where rights and justice
prevail.

Pre - Constitutional Indian National Movement: Human
Rights Advocacy and the Struggle for Independence

The pre -constitutional Indian national movement marked a critical juncture
in the modern history of India, marking the beginning of the end of the
colonial era. Emerging from the shadows of British rule, the country
was thrust into a period of resistance and transformation, leading to the
eventual realization of its political aspirations and evolution of its legal
framework. Integral to this process was the advocacy for human rights and
the struggle for independence, both of which shaped the movement and
laid the foundation for the institutionalization of fundamental rights in the
nation’s constitution.

The early phase of the Indian national movement witnessed a marked
shift from the status quo where the rights of Indians were subsumed by the
colonial regime, with minimal respect for their human dignity and established
customs. The imposition of Western legal principles further alienated the
Indian masses, culminating in widespread discontent and resistance. It
was against this backdrop that the pivotal role of human rights advocacy
emerged, with luminaries such as Dadabhai Naoroji, Bal Gangadhar Tilak,
and Mahatma Phule articulating the need for socio - economic and political
rights for the population. These advocates passionately highlighted the
need for self - determination, emancipation from poverty engendered by
colonial exploitation, and the alleviation of social evils such as caste - based
discrimination and gender injustice.

One prominent example of human rights advocacy during the pre -
constitutional period can be found in the Home Rule Movement, led by
Bal Gangadhar Tilak and Annie Besant. Launched in 1916, the movement
aimed to achieve self - rule for India within the British Empire, thereby
securing rights denied to the nation under colonial administration. The
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Home Rule Movement was instrumental in increasing awareness of human
rights issues and in fostering a sense of political consciousness amongst the
populace, particularly as it pertained to the right to self - determination and
democratic representation.

Another important milestone in the Indian national movement was the
emergence of Mahatma Gandhi as a prominent figure in the struggle for
independence. His advocacy for human rights, encapsulated in his vision of
equal political, cultural, and economic rights for all Indians regardless of
race, religion, or caste, brought a unique perspective that resonated with
the masses. Gandhi’s non - violent civil disobedience and passive resistance
methods, as exemplified in the Salt March and Non-Cooperation Movement,
were instrumental in awakening the collective conscience of the nation. This,
in turn, paved the way for adopting human rights ideals in the future
constitution of India, as evidenced by the influence of Gandhian philosophy
on the drafting process.

The emergence of the Indian National Congress as the leading politi-
cal organization in the struggle for independence further heightened the
discourse on fundamental rights in the nation. With its establishment in
1885, the party played a catalytic role in articulating the aspirations of the
people and rallying them around shared objectives, such as political emanci-
pation, social justice, and individual rights. The Congress brought together
intellectuals, politicians, and activists who contributed significantly to the
development of the rights discourse, even presenting the Nehru Report in
1928 that encapsulated a vision for a rights - based, secular, and democratic
India.

The pre - constitutional Indian national movement, characterized by a
sustained fight for independence and human rights advocacy, was instru-
mental in the evolution and subsequent institutionalization of fundamental
rights in India. The confluence of forces, ranging from eminent leaders to
grassroots activists, nurtured the synthesis of varied ideals and experiences,
paving the way for a distinctive rights - oriented framework suited to the
Indian socio - political context.

As India transitioned from colonial subjugation to sovereign nationhood,
the struggle for human rights during the pre - constitutional era left an
indelible mark on its constitutional architecture. It is this rich legacy that
continues to inform the dynamic jurisprudence and lived experiences of the
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nation’s citizens, serving as both a point of reference for historic struggles
and a guiding force for contemporary challenges in the realm of fundamental
rights.



Chapter 3

The Constituent Assembly
Debates: Conceptualizing
and Drafting Fundamental
Rights

The Constituent Assembly Debates that took place between 1946 and
1949 laid the foundation for democratic India and led to the birth of
the Indian Constitution. A critical component of these debates was the
conceptualization and drafting of fundamental rights, which have shaped
the principles of justice, liberty, and equality in independent India. The
assembly members grappled with complex issues related to rights protection
in a diverse and plural society, resulting in a unique matrix of fundamental
rights that continues to inform the Indian constitutional jurisprudence.

The task of drafting the fundamental rights in the Indian Constitution
was entrusted to the Fundamental Rights Committee, which was chaired
by Sardar Vallabhbhai Patel. The committee drew inspiration from the
Nehru Report (1928), the Government of India Act (1935), international
declarations, and constitutions of other nations. The American Bill of Rights,
the French Declaration of the Rights of Man and the Citizen, the United
Nations Universal Declaration of Human Rights, the Irish Constitution, the
Canadian Charter of Rights and Freedoms, and the Australian Constitution
had a noticeable influence on the drafting process.

The members of the assembly approached the task of conceptualizing
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and drafting fundamental rights with a strong belief in the inherent and
inalienable rights of every individual, irrespective of caste, creed, religion,
gender, or social and economic status. They were highly cognizant of the
historical injustices perpetrated during the British colonial rule and were
determined to provide a robust framework for the protection of the individual
against the omnipotent State.

As the debates unfolded, the Constituent Assembly members debated
various concerns surrounding the nature and scope of fundamental rights:
Should they be absolute or subject to reasonable restrictions? To what
extent do fundamental rights protect the rights of religious and linguistic
minorities? How can fundamental rights be reconciled with the socio -
economic conditions present in India at that time? These deliberations
resulted in a creative confluence of ideas, values, and philosophies, creating
a unique blend of rights and safeguards that leaned towards both liberalism
and socialism.

One contentious issue that emerged during these debates was about the
scope of the right to property. Some assembly members were of the opinion
that the right to property should be absolute, while others believed that it
should be made subservient to the larger public good. Dr. B.R. Ambedkar,
the chief architect of the Indian Constitution, skillfully navigated this
terrain by embracing a balanced approach. He ensured that the Constitution
protected the right to property but also gave the State sufficient authority to
redistribute and regulate property for social justice and tackling inequality.

Another challenge faced by the assembly members was to balance the
individual’s right to freedom of speech and expression with the need to
maintain social harmony and national integrity. Consequently, the right to
freedom of speech and expression was guaranteed under the Constitution,
but it was made subject to reasonable restrictions on grounds of sovereignty
and integrity of India, security of the State, friendly relations with foreign
countries, public order, decency or morality, and contempt of court.

The Constituent Assembly also had to address the rights of religious
and linguistic minorities. In this regard, members drew on the country’s
cultural diversity and pluralism to come up with provisions that enshrined
the protection of minority rights but prevented the balkanization of the
nation. Thus, the Constitution ensures that every religious denomination
has the right to establish and maintain institutions for religious and chari-
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table purposes, and minorities have the right to establish and administer
educational institutions.

The Constituent Assembly debates on fundamental rights also saw the
introduction of various provisions to ensure social justice, such as prohibiting
untouchability and discrimination, and mandating affirmative action in favor
of the socially and educationally disadvantaged sections of society. These
provisions underscored the commitment of the assembly members to create
an egalitarian society that transcends the age - old divisions of caste, gender,
and religion.

The drafting and conceptualization of fundamental rights during the
Constituent Assembly debates laid the groundwork for a transformative,
inclusive, and robust constitutional order in India. It resulted in a Bill of
Rights that not only enshrined personal liberties but also embraced the
goals of social justice and national unity.

In conclusion, the fundamental rights enshrined in the Indian Constitu-
tion bear testimony to the rigorous debates, negotiations, and compromises
that took place in the Constituent Assembly. They embody a collective
aspiration for a just, equitable, and free India, where every citizen enjoys the
fruits of liberty, equality, and fraternity. The echoes of assembly members’
dedication and vision reverberate through every decision, every judgment,
and every moment where the fundamental rights of Indians are invoked
and upheld, setting the stage for a continuous endeavor of realizing and
safeguarding the rights of the people.

Setting the Stage: Pre - Constituent Assembly Debates
on Fundamental Rights

Setting the Stage: Pre - Constituent Assembly Debates on Fundamental
Rights

Before the Constituent Assembly of India took on the Herculean task
of drafting the Indian Constitution, a robust exchange of ideas and heated
discussions took place in different forums. These forums laid the foundations
of the discourse on the fundamental rights that would later be enshrined
in the document that would govern the world’s largest democracy. These
pre - Constituent Assembly debates are an essential part of understanding
the foundations of India’s fundamental rights and the social, political, and
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historical landscape in which they evolved.
One of the earliest sources of debates on fundamental rights in India was

during the Indian National Congress’ sessions. Since the 1920s, fundamental
rights had become a significant topic of discussion within the sessions.
While the Congress did not yet have the backing to draft a constitution
formally, it began articulating its vision for safeguarding fundamental rights
in independent India. The 1928 Motilal Nehru Report, produced by a
committee lead by Motilal Nehru, Pandit Jawaharlal Nehru’s father, was
a vital document in outlining what would later become the fundamental
rights of an independent India. The report proposed many rights that would
eventually be enshrined in the Constitution, such as the right to freedom of
speech, the right to freedom of religion, and the right to protection of life
and personal liberty.

The Indian National Congress’ Karachi Resolution of 1931 marked an-
other crucial milestone in the discourse on fundamental rights. Described as
the ”Magna Carta of Fundamental Rights in India,” the Karachi Resolution
articulated a comprehensive vision of rights that would later heavily influ-
ence the drafting of the Indian Constitution. The resolution emphasized
the importance of ensuring civil liberties and equality and called for the
eradication of untouchability, the enforcement of civil liberties such as free-
dom of speech, the protection of religious and cultural rights, and the right
to work and enjoy basic necessities like housing, healthcare, and education.

During this period, the struggle to protect fundamental rights was not
limited to the Indian National Congress. The Muslim League, led by
Muhammad Ali Jinnah, had also been deliberating and advocating for the
rights and protections of Muslims and other religious minorities as part of
a broader discussion of fundamental rights. These early political struggles
were vital in emphasizing the importance of ensuring fundamental rights in
the soon - to - be - drafted constitution.

Meanwhile, the international community had also begun articulating and
advocating for human rights in the early 20th century. The conversations
at the League of Nations and the influence of international human rights
movements, like the labor and women’s rights movements, were essential in
shaping India’s understanding of fundamental rights. Indian scholars and
statesmen who had been exposed to these global conversations returned to
India with fresh ideas and new perspectives on how to ensure the protection



CHAPTER 3. THE CONSTITUENT ASSEMBLY DEBATES: CONCEPTUAL-
IZING AND DRAFTING FUNDAMENTAL RIGHTS

47

of rights in their nation.
Intellectual exchanges between Indian legal scholars and professionals

also played a significant role in shaping the debates on fundamental rights.
In professional legal networks like bar associations, jurists, and legal scholars
began discussing and debating different models of safeguarding rights. Ex-
changes between Indian and British legal scholars, as well as those from other
Commonwealth countries, enriched the national discourse on fundamental
rights.

As the stage was being set for the Constituent Assembly debates, these
early discussions in political, intellectual, and international forums had
created a rich tapestry of ideas, opinions, and visions for fundamental
rights in an independent India. The discourse on fundamental rights had
been primarily shaped by a strong commitment to nurturing a democratic
society that would respect and uphold the rights and dignity of every
individual. While these early debates provided the intellectual groundwork
for the Constituent Assembly, the deliberations and controversies that
followed would further challenge and refine these ideas leading up to the
final enactment of the Indian Constitution.

On the cusp of these watershed moments in Indian history, the painstak-
ing work of constructing a framework for fundamental rights would fall
upon the shoulders of the members of the Constituent Assembly. These
architects of the Indian Constitution - representing various political, reli-
gious, and cultural identities - would soon attempt to unite their diverse
and often conflicting ideas into a harmonious blueprint of an egalitarian
and just society. With the stage set, the curtains were about to rise on the
historic Constituent Assembly debates: a dramatic and intricate dance of
negotiation, compromise, and reconciliation that would lay the foundation
of India’s fundamental rights for generations to come.

The Formation and Composition of the Constituent As-
sembly: Roles and Responsibilities

The Constituent Assembly, which was entrusted with the responsibility of
framing the Constitution of newly Independent India, is a monumental
reflection of the aspirations and values of its citizens. Undoubtedly, the
formation and composition of this Assembly was an exercise which deeply
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engaged the crevices of India’s historical, cultural, and ethnic diversity,
giving birth to a Constitution that finally sowed the seeds of sovereignty.
The Assembly’s journey not only marks a pivotal change in India’s political
landscape but also displays the intricate balance of democracy at work.

Commissioned with such a daunting task, the leaders responsible for
the formation of the Constituent Assembly were challenged with a dual
responsibility. On the one hand, they had to achieve representation from
various strata of Indian society; on the other, they had to ensure collabo-
ration and consensus amongst such representatives. The idea of forming a
Constituent Assembly can be traced back to 1934 when M.N. Roy, a radical
humanist, proposed the idea of a Constituent Assembly of India. It was
further debated upon via resolutions circulated by the Congress Party and
discussions with the British colonial government, culminating in the historic
Cabinet Mission Plan in 1946.

The Cabinet Mission Plan served as a conceptual blueprint for the
formation and composition of the Constituent Assembly. Under the plan,
the Assembly would consist of 389 members, of which 292 members were to
be chosen from eleven provinces of British India, while the remaining were to
drawn from princely states (93 members) and chief commissioners’ provinces
(4 members). The Mission also proposed that each province and princely
state be allocated a share of seats proportional to their population, and
seats further divided among three principal communities - Hindus, Muslims,
and Sikhs. Moreover, the Plan provided for single transferable vote system
in multi - member constituencies, allowing for a fair representation of all
communities.

This intricate formula of representation indeed entailed an underlying
commitment to ensure that the Constituent Assembly was not bereft of the
voices of the minorities, regardless of their religious, linguistic, or cultural
backgrounds. The endeavor of the framers of the Constituent Assembly was
not merely to accommodate such differences but also to fortify the principles
of justice, equality, and fraternity within the very rigors of the Constitution.

The Constituent Assembly held its first session on December 9, 1946,
under the interim presidency of Sachchidananda Sinha. The session in-
augurated the election of its full - time president, the renowned jurist Dr.
Rajendra Prasad, and also marked the formation of a range of committees
charged with specialized tasks for the constitutional design. The Assembly
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worked through a network of eight primary committees and several subcom-
mittees. These committees offered forums for discourse, deliberations, and
consensus - building, providing members with the necessary breathing space
required for the crystallization of a tangible and cohesive constitutional
framework.

One must also acknowledge the uniqueness of the Asssembly’s composi-
tion concerning the notable personalities who shaped India’s constitutional
journey. Titans such as Dr. B.R. Ambedkar, Jawaharlal Nehru, Vallabhbhai
Patel, Maulana Abul Kalam Azad, and numerous others lent their expertise
in varied domains, ranging from administration, law, economics, human
rights, and foreign relations, to public policy. The Assembly’s collective
pool of wisdom gave birth to the resilient edifice of the Indian Constitution.

As we take a retrospective glance at the formation and composition of
the Constituent Assembly, it is evident that the roles and responsibilities
that each member bore can hardly be overstated. They served as the
torchbearers of the nation’s pursuit of liberty, equality, and justice, stirring
the pot of knowledge, wisdom, and intellect to bring forth a Constitution
that embraces the immeasurable diversity of India.

The fact that the Indian Constitution has weathered the test of time
and continues to remain a cornerstone of democracy is an ode to the
spirited perseverance of the many leaders and individuals who, in the
Constituent Assembly, engaged in rigorous debates, contentious dialogues,
and cooperative partnerships. As we move forward in our understanding
of the nuances of the implementation, interpretation, and protection of
fundamental rights, let us not forget this rich legacy that underscores the
very foundation of Indian constitutionalism.

The Drafting Process: Insights and Influences from In-
ternational Declarations and Constitutions

The drafting of the Indian constitution, which began in the late 1940s, was a
momentous task that required the knowledge, expertise, and vision of several
members of the Constituent Assembly. The framers of the Constitution faced
the herculean task of bringing unity and coherence to a vast, diverse, and
divided nation that had suffered the wounds of partition. The makers of the
Indian Constitution were well aware of the fact that in order to accomplish
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this task, they needed not just a clear understanding of the unique challenges
facing their country but also insights from the international declarations
and constitutions that preceded their own.

The preamble of the Indian Constitution, which eloquently begins with
the words ”We, The People”, finds its roots in the preamble of the United
States Constitution. Both the documents enshrine the ideals of justice,
liberty, and equality. However, the Indian Constitution goes a step further
and adds fraternity to its list of values. This inclusion can be seen as a
conscious effort by the drafters of the Indian Constitution to learn from
the experiences and values enshrined in the French Declaration of Rights of
Man and of the Citizen, which emphasizes the importance of brotherhood
in a democracy.

The influence of the United Nations’ Universal Declaration of Human
Rights (UDHR), adopted in 1948, can also be seen in various provisions
of the Indian Constitution. UDHR, which is considered as one of the
most significant accomplishments in the field of human rights, provided
inspiration to the framers of the Indian Constitution as they sought to
enshrine the protection of fundamental rights and promote social, economic,
and political justice. The values enshrined in the UDHR, such as dignity,
freedom, equality, and non -discrimination, find resonance in various articles
of the Indian Constitution, particularly those dealing with fundamental
rights.

The Irish Constitution of 1937 also played a significant role in shaping the
Indian Constitution, especially regarding the inclusion of directive principles
of state policy. The directive principles, which are non - justiciable in nature,
lay down the guidelines for governance in India. These principles cover a
wide array of areas, including social, economic, and environmental policies,
and provide an influential template for the Indian government to follow as
it seeks to achieve welfare - oriented objectives.

The British constitutional system, which had an obvious impact on
India due to the colonial history and shared legal traditions, provided the
Indian Constitution with several aspects of parliamentary governance. The
adoption of parliamentary democracy, with a bicameral system, the presence
of an opposition, and responsible governance, can be traced back to the
British influence. However, the Indian Constitution departs from the British
system in several key ways, including the codification of rights and the
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greater emphasis on social equality and justice.

One cannot ignore the influence of the earlier Government of India Act
of 1935, which served as the foundational legal document for the British
colonial rule in India. The Indian Constitution adopted several provisions
from this Act, such as the division of powers between the central government
and the states, the framework for regional autonomy, and the establishment
of an independent judiciary. The inclusion of these provisions testifies to
the framers’ ability to discern and adapt aspects of the colonial legal system
that could serve India’s interests in the post - independence era.

There are also instances where the Indian Constitution contains innova-
tions not found in other constitutions, such as a comprehensive framework
for reservation policies in favor of historically disadvantaged communities,
including Scheduled Castes, Scheduled Tribes, and Other Backward Classes.
This can be considered as an inventive strategy that sought to address the
deeply entrenched systems of social inequality in India through constitutional
means.

As we have seen, the drafting process of the Indian Constitution relied
on a wealth of insights and influences from international declarations and
other constitutions. However, in doing so, the framers of the Indian Con-
stitution made it clear that they were not blindly imitating these external
sources. Instead, they took lessons from the best constitutional practices
around the world, borrowing and adapting provisions that suited the unique
realities and challenges facing the newly independent Indian state, while also
adding creative and original elements to address the social and economic
inequalities that had for too long defined the Indian society. In doing so,
they gave birth to a Constitution that captures the true essence of the
historical Indian expression, ”Vasudhaiva Kutumbakam,” which translates
to ”the world is one family.” This inclusive and aspirational nature of India’s
Constitution continues to inspire constitutional dialogues around the world
as nations grapple with the challenges of balancing cultural diversity with
social cohesion, while promoting justice, liberty, equality, and fraternity.
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Debating the Scope and Nature of Fundamental Rights:
Key Discussions and Controversies

The deliberations on the scope and nature of fundamental rights during
the drafting of the Indian Constitution paved the way for discussions and
debates that continue to shape and challenge the contours of rights in
contemporary India. The framers of the Constitution acknowledged the
need for a comprehensive framework of rights that would set the political,
social, and economic agendas of the newly independent nation. As a result,
the Constituent Assembly witnessed intense debates on various aspects
of fundamental rights, ranging from the scope of state intervention to the
protection of individual liberties, minority rights, and socio-economic justice.

One of the key areas of contention during the debates was the scope of
state intervention in regulating the exercise of fundamental rights. There
were widespread fears regarding the potential misuse of power by the state
apparatus to suppress civil liberties, especially in light of the Indian national
movement’s experiences of oppression under colonial rule. It was thus crucial
to strike a balance between granting necessary powers to the state to ensure
public order and welfare while simultaneously protecting individual rights
against unwarranted intrusions. Ultimately, the Constituent Assembly
settled on a model that accorded the state with the power to regulate
fundamental rights, albeit with explicit limitations enshrined within the
Constitution. This balancing act between state interests and individual
liberties has been the subject of judicial interpretation and litigation in the
years since independence, influencing the scope of fundamental rights in
India.

Another major point of discussion and controversy during the debates
was the protection of minority rights, including those of religious, linguis-
tic, and cultural minorities. Members of the Constituent Assembly were
deeply conscious of the need to assuage the anxieties of various minority
communities, to ensure a sense of belonging, and to promote social cohesion
in a diverse and fragmented society. The challenge was to strike a balance
between the demands for minority protection and the overall objective of
national unity. While specific constitutional provisions were adopted to
address minority rights, these have often been contested and have generated
numerous disputes, both legal and political, since independence. This con-
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tinuing contestation over minority rights is indicative of the complex nature
of rights discourse in a pluralistic society like India and the delicate balance
required to achieve unity in diversity.

Another significant area of debate was the determination of the relation-
ship between civil and political rights, on the one hand, and socio - economic
rights, on the other. Critics often argue that the Indian Constitution reflects
a bias towards socio -economic rights over civil and political rights, primarily
because of the Indian political leadership’s commitment to addressing perva-
sive poverty and social inequality. However, this critique oversimplifies the
intentions of the framers, who recognized that a comprehensive framework
for rights necessitated the simultaneous recognition and protection of civil,
political, and socio - economic rights. Although socio - economic rights were
incorporated as non - justiciable Directive Principles of State Policy, the
Indian judiciary has, over the years, ensured their integration with civil
and political rights through the innovative mechanism of public interest
litigation, thereby demonstrating the efficacy and strength of the rights
framework enshrined in the Constitution.

Lastly, the debates over the scope and nature of fundamental rights
were also marked by discussions surrounding gender equality and the rights
of women. Despite the adoption of provisions promoting gender equality
and non - discrimination, debates around this issue continue to surface in
contemporary India. Judicial verdicts and legislative reforms have sought
to strengthen women’s rights under the Indian Constitution. However,
the quest for gender equality has faced resistance, as cultural, social, and
religious norms have often been invoked as obstacles to progressive change.
This tension between tradition and modernity manifests in the continuing
struggle for protecting and enhancing the rights of women in India.

To conclude, the myriad debates and discussions on the scope and nature
of fundamental rights in the Constituent Assembly laid the foundation for the
development of Indian jurisprudence on human rights. Over the years, the
balance between individual rights and state intervention, minority protection,
the interrelationship between civil and political rights and socio - economic
rights, and gender equality have emerged as crucial areas of contestation in
the Indian rights discourse. These debates continue to propel the evolution
of India’s constitutional democracy, interweaving the intricate tapestry of
rights and responsibilities that define the essence of the nation and its
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people.

Protected Rights: Property, Freedom of Speech and
Expression, and Minority Rights

Fundamental rights form the backbone of India’s constitutional framework,
providing a protective shield to citizens against arbitrary and discriminatory
actions by the state. Among these rights, property rights, freedom of speech
and expression, and minority rights hold a prominent place, reflecting the
deep historical and cultural roots of India’s diverse communities. In this
chapter, we delve into the jurisprudential and historical evolution of these
protected rights, highlighting the role of the judiciary in interpreting and
expanding them through landmark cases and technical insights, thereby
enriching the country’s human rights discourse.

Property rights have had a complex and evolving journey in India’s
constitutional history. Prior to the adoption of the Constitution, property
rights were mostly conferred through customary practices, which were later
absorbed and recognized by the colonial administration. However, the
challenge of reconciling traditional property rights with the distributive
promises of a newly independent nation - state prompted the Constitution’s
drafters to include deep - seated safeguards in the form of Articles 19(1)(f)
and 31, which guaranteed the right to property in various forms, such as
acquisition of property, dispossession, and inheritance.

In the wake of land reforms and socialist policies adopted by the Indian
government in the 1950s, these protective measures were subjected to
numerous constitutional amendments, altering the contours of property
rights in ways that sparked intense judicial scrutiny. One of the seminal
cases, Golak Nath v. State of Punjab (AIR 1967 SC 1643), resulted in
the delineation of a crucial doctrine, namely the ”doctrine of prospective
overruling,” which restricted the retrospective application of amended laws
on previously registered property transactions. Moreover, the landmark case
of Kesavananda Bharati v. State of Kerala (AIR 1973 SC 1461) culminated
in the enunciation of the ”basic structure doctrine,” which emphasized that
the core principles of property rights, such as the right to compensation
for private property taken for public purposes, cannot be undermined by
constitutional amendments.
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While property rights have undergone significant transformations, free-
dom of speech and expression remains a fundamental bedrock of India’s
democratic architecture. Enshrined in Article 19(1)(a) of the Constitution,
it guarantees the right to speak, write, and express oneself without any
undue interference from the state. This right has been instrumental in
safeguarding public discourse and enabling citizens to voice their opinions
on matters of national importance.

The judiciary’s proactive role in interpreting this right has resulted in
the evolution of several auxiliary rights. For instance, the Supreme Court’s
ruling in Romesh Thappar v. State of Madras (AIR 1950 SC 124) established
the right to freedom of the press as an extension of the freedom of speech
and expression. Subsequently, in the case of Bennett Coleman &amp; Co.
v. Union of India (AIR 1973 SC 106), the court recognized the people’s
right to access information as a core component of the freedom of speech
and expression, emphasizing the importance of an informed citizenry in a
vibrant democracy.

The right to freedom of speech and expression, however, is not absolute
and is subject to certain reasonable restrictions enumerated under Article
19(2), such as defamation, obscenity, public order, and national security,
among others. Striking the delicate balance between upholding this funda-
mental right and ensuring social harmony, the Indian judiciary has played a
crucial role in preventing government overreach and securing the democratic
fabric of the country.

India’s rich cultural diversity, amplified by its numerous religious, lin-
guistic, and ethnic minorities, necessitates the protection of minority rights
as a critical component of the country’s constitutional framework. Articles
29 and 30 of the Constitution guarantee the rights of minorities to preserve
and promote their unique cultural, educational, and religious identities.
These provisions empower minority communities to establish and administer
educational institutions, protect their languages, scripts, and cultures, and
prohibit discrimination in matters of admission on the grounds of religion
or language.

The Supreme Court has consistently upheld these rights in a series of
landmark cases, such as the Ahmedabad St. Xavier’s College Society and
others v. The State of Gujarat and others (AIR 1974 SC 1389), where
the court affirmed the autonomy of minority educational institutions in
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managing their affairs. In TMA Pai Foundation v. State of Karnataka (2002
8 SCC 481), the court further elaborated on the parameters of minority
status, highlighting the importance of self - identification as a primary
criterion.

As we navigate through the intricacies of property rights, freedom of
speech and expression, and minority rights, the indomitable spirit of the
Indian judiciary in constantly refining and expanding the scope of these
protected rights reflects India’s staunch commitment to upholding the
guarantees enshrined in the Constitution. As we move in our exploration
toward addressing the interrelationship between fundamental rights and
directive principles, the lessons learned from these rights’ protection shall act
as a sturdy compass, guiding our understanding of the delicate equilibrium
needed to ensure a just and equitable society.

Balancing Fundamental Rights with Directive Principles
of State Policy: Debating Social and Economic Justices

Balancing Fundamental Rights with Directive Principles of State Policy:
Debating Social and Economic Justices

The Indian Constitution serves as an efficacious mechanism in striking a
balance between the individual liberties enshrined as Fundamental Rights
and the goals of social and economic justice encapsulated within the Directive
Principles of State Policy (DPSP). This labyrinthine task of harmonizing the
legal enforcement of individual rights with the attainment of commonweal
objectives is often mired in controversy and raises pertinent questions about
the legitimacy of the judiciary in constructing the balance. To navigate
through this constitutional conundrum, it is essential to delve into the
jurisprudential underpinnings of the relative weight ascribed to each category
and their interplay in the pursuit of an egalitarian society.

The establishment of Fundamental Rights as justiciable legal entitlements
derives its legitimacy from the individualistic approach to human rights.
Rooted in the liberal ideals of safeguarding natural rights by limiting state
interference, they create a sphere of entitlements that can be enforced and
protected by the judiciary. In contrast, the Directive Principles of State
Policy envision the creation of a just social order through the proactive
pursuit of socio - economic justice by the state. These non - justiciable
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guidelines are meant to govern legislative and executive actions to promote
social welfare and economic well - being of the citizens, thereby ushering in
a more equitable society.

The tension between these two constitutional components finds its locus
in the foundational conceptual conflict between the prioritization of nega-
tive liberties as guaranteed by Fundamental Rights and the aspiration for
proactive welfare measures as exhorted by the Directive Principles. This
seemingly zero-sum equation has posed a conundrum for the Indian judiciary
in instances where the realization of one requires the curtailment of another.

A classic illustration of this tension is the debate around the right
to property, initially enshrined as a Fundamental Right, and the goal of
equitable distribution of resources as articulated in the Directive Principles.
In the early years of independent India, land reform measures aimed at
redistributing landholdings to the landless ran afoul of the right to protection
against the confiscation of property. The judiciary initially took a stance
to protect the sanctity of Fundamental Rights, thwarting such land reform
measures. This, however, came at the cost of obstructing progress towards
the desired social and economic justice envisaged by the Directive Principles.

In recognition of this seemingly irreconcilable conflict, the Nehru govern-
ment introduced the First Amendment to the Constitution in 1951, which
struck a fresh balance by giving primacy to the Directive Principles over the
Fundamental Right to property. This marked a step towards embracing the
need for prioritizing social and economic justice as necessary preconditions
for the meaningful enjoyment of individual liberty.

The landmark judgment in the Kesavananda Bharati case further en-
riched the discourse on the delicate balance between Fundamental Rights
and Directive Principles. The Supreme Court, while enunciating the doc-
trine of the basic structure, held that a harmonious interpretation of both
these constitutional elements is essential for the realization of the true spirit
of the constitution. The Court opined that the Fundamental Rights and
Directive Principles are mutually complementary, forming an integrated
scheme to effectuate the aspiration of establishing a truly democratic, just,
and egalitarian social order.

Thus emerged the doctrine of harmonious construction, which provided a
pragmatic framework for the reconciliation of the inherent conflict between
the rights and policy imperatives. The Court, in a series of judgments
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following this approach, allowed for the restriction of certain Fundamental
Rights in the interest of fulfilling the objectives enshrined in the Directive
Principles, thereby recognizing the interdependence of individual liberty
and broader social justice.

Drawing from these jurisprudential developments, a golden mean can be
discerned - a commitment to protect the sanctity of individual rights, but
with an awareness of the need for social and economic justice to ensure the
democratic potential of these rights is realized. The jurisprudence mirrors the
words of Dr. B.R. Ambedkar, the architect of the Indian Constitution, who
underscored the importance of the balance by stating, ”Fundamental Rights
without Directive Principles have no meaning; Directive Principles without
Fundamental Rights would be a grave error.” As India continues on its
journey towards realizing its constitutional vision, it must constantly strive
to achieve the equilibrium between individual liberty and the realization of
social and economic justice, a symbiotic relationship that holds the key to
the flourishing of a holistic democratic ethos.

The Adoption and Enactment of Fundamental Rights:
Challenges and Achievements in the Making of the In-
dian Constitution

The making of the Indian Constitution is often regarded as a defining moment
in the country’s history, as it sought to establish a legal framework that
would protect the rights and interests of its citizens. In this monumental
task of creation, the drafting and adoption of the Fundamental Rights
represented a significant challenge for the framers. As the backbone of the
Constitution, these rights act as a safeguard against the infringement of
individual liberties and serve as the basis for social, economic, and political
justice.

One of the main challenges the framers faced was ensuring that the
rights enumerated in the Constitution were broad enough to encompass
the diverse cultural, social, and political perspectives present in India at
the time. They had to reconcile the differing viewpoints and opinions of
various interest groups, communities, and political factions. For instance,
many orthodox sections of society opposed granting women the right to vote
or own property, as they considered such rights to be against traditional
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norms. Additionally, the framers had to strike a careful balance between
the necessity to uphold fundamental rights and the need for the government
to maintain public order and safety.

Another challenge was that of ensuring adequate representation in the
Constituent Assembly debates. Caste - based and communal representation
was a major issue during the Constituent Assembly elections, which led to
a skewed distribution of power and influence. Consequently, the drafting of
the Fundamental Rights was likely influenced by certain dominant social,
cultural, and political elites. This issue sparked debate on whether the
rights enshrined in the Constitution would truly benefit all citizens equally
or if they would primarily serve the interests of the privileged few.

Despite these hurdles, the framers managed to create an inclusive and
comprehensive set of fundamental rights. They drew inspiration from the
historic struggles for independence and incorporated the ideals and principles
of prominent leaders such as Mahatma Gandhi and Jawaharlal Nehru. The
framers further consulted other constitutions and international instruments
such as the Universal Declaration of Human Rights, which greatly impacted
the formulation of these rights.

The rights enumerated in the Constitution cover various aspects crucial
to safeguarding individual liberties and attest to the innovations of the
framers. The six fundamental rights enshrined in the Constitution include
the right to equality, the right to freedom, the right against exploitation,
the right to freedom of religion, cultural and educational rights, and the
right to constitutional remedies. These rights cut across various domains
and offer a level of protection that is relatively unparalleled in comparison
to other nations’ legal frameworks.

Moreover, the framers astutely enacted provisions to safeguard the
rights of historically marginalized and disadvantaged groups. They included
provisions such as reservations for scheduled castes and tribes in legislatures
and educational institutions, which sought to level the playing field and
create equal opportunities for all citizens.

Upon its enactment, the Indian Constitution emerged as a bold and
revolutionary legal document, capturing the hopes and aspirations of the
Indian people. The framers succeeded in creating a comprehensive and
inclusive list of fundamental rights, overcoming numerous obstacles and
challenges. However, the task did not end there. As the Constitution began
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to function as the supreme law of the land, it became crucial to ensure that
these rights were appropriately enforced and interpreted by the judiciary.

The Indian judiciary has since emerged as a formidable guardian of
fundamental rights, often taking a proactive role in expanding their scope
and reach. Through innovative judicial techniques such as public interest
litigation and the doctrine of the basic structure, courts have sought to
solidify the importance of fundamental rights, ensuring that they remain an
intrinsic component of India’s legal landscape.

As the nation continues to evolve, future challenges to the preservation of
fundamental rights will undoubtedly arise. Nevertheless, the achievements
made in the drafting and adoption of these rights showcase the resilience
and tenacity of the Indian Constitution. It also serves as a reminder of the
continued importance of defending the sanctity of individual liberties, as
expressed through the inextricable linkages between the past achievements
and the future prospects of the nation’s rich jurisprudential history.



Chapter 4

The Constitutional
Framework:
Categorization and
Incorporation of
Fundamental Rights

The process of categorizing and incorporating fundamental rights into a
nation’s constitutional framework is a critical step in fostering a rights
- based culture. India, with its rich and diverse history of human rights
advocacy and legal development, provides a fascinating case study on how to
approach this vital task. The makers of the Indian Constitution, guided by
the vision of the founding figures like Mahatma Gandhi, Jawaharlal Nehru,
and B.R. Ambedkar, were entrusted with the responsibility of enshrining a
comprehensive and nuanced framework of fundamental rights that would
address the country’s specific socio - political context and challenges.

Categorization of fundamental rights is crucial for two main reasons:
first, to establish a hierarchy of values that would guide the exercise of state
power and legislation; and second, to delineate the justiciable nature and
scope of rights protected by the Constitution. The Indian Constitution
guards six categories of fundamental rights: the right to equality (Articles
14 - 18), the right to freedom (Articles 19 - 22), the right against exploitation
(Articles 23 and 24), the right to freedom of religion (Articles 25-28), cultural
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and educational rights (Articles 29 and 30), and the right to constitutional
remedies (Article 32). This classification reflects the importance of upholding
a balance between individual liberties, social justice, and national unity in
a pluralistic society like India. It is worth noting that India’s fundamental
rights cover both negative and positive obligations of the state, meaning
that they encompass the duties of the state to refrain from certain actions
as well as to actively promote and protect citizens’ rights.

One may question the rationale behind the choice of these categories
and the rights they encompass. The answer lies in the Indian historical
experience, which has shaped the national consensus on the most critical
areas of rights protection. For instance, the right against exploitation,
which addresses the abolition of bonded labor and child labor, was centered
on dismantling the oppressive socio - economic structures that had long
plagued Indian society. Similarly, the right to equality and the prohibition
of discrimination on the grounds of religion, race, caste, sex, or place of
birth reflect the nation’s struggle to overcome its rigid and pervasive caste
hierarchy.

The process of incorporating these fundamental rights into the Indian
Constitution was heavily influenced by the ongoing global human rights
movement, as well as the constitutions of other nations. Drafting Committee
members referred to several documents, such as the American Bill of Rights,
the United Nations Universal Declaration of Human Rights (UDHR), and
the European Convention on Human Rights (ECHR), among others. In
this context, one can appreciate the Indian Constitution’s commitment to
synthesize international human rights norms and domestic legal traditions,
without merely imitating the rights framework of other jurisdictions.

Moreover, the Indian Constitution also establishes mechanisms for the
protection and enforcement of these fundamental rights. The Supreme
Court and High Courts are vested with the power of judicial review, which
allows them to examine the constitutionality of laws, executive orders, and
administrative actions. In particular, Article 32 of the Indian Constitution
enshrines the right to constitutional remedies, which empowers the citizens to
approach the courts when their fundamental rights are violated. Additionally,
the judiciary is empowered to issue writs - namely habeas corpus, mandamus,
prohibition, certiorari, and quo warranto - that serve different functions in
safeguarding and upholding fundamental rights. This systematic framework,
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coupled with the judiciary’s proactive stance in interpreting and expanding
the scope of fundamental rights through landmark judgments, reflects India’s
robust commitment to enforcing and realizing its constitutional guarantees.

In conclusion, the incorporation and categorization of fundamental rights
in the Indian Constitution stands out as a unique and thoughtful response to
the nation’s specific historical, social, and cultural context. The framework
of rights presented within its pages has evolved, both responding to and
shaping the Indian socio - political landscape, in creative and insightful
ways. As the country continues to face challenges to the enjoyment of its
people’s fundamental rights, India’s constitutional process offers a valuable
model for other jurisdictions seeking to strike a balance between state power,
individual rights, and national unity in the face of modern - day challenges.

Categories of Fundamental Rights: An Overview

The Indian Constitution enshrines a comprehensive list of fundamental
rights that, acting as a vital safeguard, curtail the state’s power and strive
to create an ambiance of liberty, equality, and fraternity. Recognizing the
need to protect the rights of marginalized sections of society and uphold the
dignity of every individual, the founding fathers of the Indian Constitution
envisioned a multiclass framework of fundamental rights. Categorizing these
rights into distinct classes not only serves the utilitarian purpose of legal
structuring, but also symbolizes the rich tapestry of values and aspirations
embedded in India’s social fabric.

The indivisible and interdependent nature of these rights creates a com-
plex web ranging from civil - political rights to socio - economic and cultural
rights. The following discussion offers an overview of the different categories
of fundamental rights enshrined in the Indian Constitution, elucidating their
individual relevance and interconnectedness.

Part III of the Indian Constitution, spanning from Article 12 to Article
35, houses the assortment of fundamental rights. These rights are broadly
divided into six categories: Right to Equality (Art. 14 - 18), Right to
Freedom (Art. 19 - 22), Right against Exploitation (Art. 23 - 24), Right to
Freedom of Religion (Art. 25 - 28), Cultural and Educational Rights (Art.
29 - 30), and the Right to Constitutional Remedies (Art. 32).

The Right to Equality (14 - 18), the very foundation of a democratic
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society, guarantees equal treatment, protection, and opportunities for all
citizens, regardless of their caste, gender, religion, or any form of identity.
Article 14 embodies the principle of the rule of law, conferring upon every
person, even non - citizens, the right to equality before the law and equal
protection of the law. The Right to Equality goes beyond formal equality,
incorporating substantive equality by providing special provisions for disad-
vantaged communities, enabling them to overcome historical discrimination.
Rich examples of this commitment include the abolishment of untouchability
under Article 17 and the prohibition of discrimination in public places under
Article 15(2).

The expansive category of Right to Freedom (19 - 22) encompasses a
wide range of individual liberties, such as freedom of speech and expres-
sion, assembly, association, movement, residence, and profession. From
empowering individuals to voice their opinions and access information to
fostering the growth of free - thinking democrats, this category plays a
momentous role in the democratic functioning of the country. Article 21,
considered the backbone of this category, provides for the protection of life
and personal liberty, embracing rights that are crucial for the development
of an individual’s personality, such as the right to privacy and the right to
a dignified life.

Battling the age - old menaces of exploitation and human trafficking,
the category of the Right against Exploitation (23 - 24) explicitly prohibits
human trafficking and forced labor in Article 23, extending its influence to
protect women and children under Article 24, thereby working in tandem
with India’s international human rights obligations.

Recognizing the multi - religious diversity of India’s population, the
Right to Freedom of Religion (25 - 28) ensures that individuals can practice
and propagate their faith without state intervention. Simultaneously, it
respects the autonomy of religious institutions, subject only to restrictions
in the interest of public order and morality. This crucial balance between
individual and collective rights is reflected in the judicial interpretation of
the delicate relationship between secularism and religion.

The imperative of preserving the wealth of India’s cultural heritage is
enshrined in the Cultural and Educational Rights (29 - 30). Upholding
the cultural and linguistic rights of minority communities, this category
protects the establishment and administration of minority educational insti-



CHAPTER 4. THE CONSTITUTIONAL FRAMEWORK: CATEGORIZATION
AND INCORPORATION OF FUNDAMENTAL RIGHTS

65

tutions, thereby engaging in the process of nation - building by promoting
multiculturalism, tolerance, and inclusivity.

Lastly, the category of the Right to Constitutional Remedies (32) acts
as the sentinel of India’s constitutional fortress, empowering citizens to
seek redress against the infringement of their fundamental rights. As the
guardian of fundamental rights and the justice system, the judiciary, through
its extraordinary writ jurisdiction, ensures that these rights are not reduced
to mere parchment promises.

The interwoven nature of these categories of fundamental rights reflects
the holistic vision of India’s founding fathers, linking individual liberty,
equality, and social justice. These rights, in all their variety, meld into a
harmonious symphony that resonates the aspirations of a people yearning
for justice, social, economic, and political. The intricate interplay of dif-
ferent categories of fundamental rights beckons to the rich constitutional
jurisprudential tapestry nurtured by generations of legal stalwarts, who have
toiled to ensure that these rights permeate India’s social fiber and scaffold
its democracy. In doing so, they have sculpted a dynamic legal edifice fit
for the complexities of the modern world and the challenges it presents.

Incorporation of Fundamental Rights in the Constitution:
The Rationale and Process

In the historical context of India, the incorporation of fundamental rights
in the Constitution can be seen as a defining moment, a moment that
transformed the nation’s legal landscape and laid the foundations of a
democratic republic that would strive to be inclusive, just, and egalitarian.
The process of incorporating fundamental rights, however, was no easy task
and was marked by extensive deliberations, disagreements, and intellectual
wrestling among the members of the Constituent Assembly, the body tasked
with drafting the Constitution. This chapter delves deeper into the rationale
behind the incorporation of fundamental rights and the process through
which it was achieved, highlighting the significance of the journey as well as
the contours of the destination.

The rationale behind the incorporation of fundamental rights in India’s
Constitution is rooted in the various social, political, and historical events
that preceded the birth of the Indian nation - state. In a country ravaged
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by colonial rule, systematic discrimination, and economic exploitation,
there was an overwhelming consensus among the political elite that an
independent India would require not only a robust legal framework but also
a firm commitment to the core values of liberty, equality, and fraternity.
These values, enshrined in the form of fundamental rights, would serve as
the bulwark against the arbitrary exercise of state power and the safeguard
for the dignity and self - determination of each individual.

The challenge in arriving at a comprehensive and just framework for
fundamental rights was to harmonize the diverse and often competing in-
terests among different stakeholders, which included representatives from
various religions, linguistic groups, and social strata. Central to this was the
question of how to articulate a set of rights that could be both universal in
scope yet sensitive to the sociocultural complexities of Indian society. The
Constituent Assembly looked for guidance from international declarations
such as the Universal Declaration of Human Rights, as well as the constitu-
tions and experiences of other nations, to glean insights and best practices
in drafting these rights while still retaining the Indian essence.

The process of incorporations can be divided into two broad stages: the
formation and deliberations of drafting subcommittees, and the debates
and revisions in the Constituent Assembly. The drafting subcommittees
played a crucial role in crafting the initial drafts of the fundamental rights
provisions, discussing and dissecting various legal perspectives and doctri-
nal underpinnings in great detail. Here, different schools of thought and
ideologies engaged in a sincere and thoughtful exchange of ideas, grappling
with the challenge of providing a suitable framework within the constitution
to guarantee these rights.

The debates in the Constituent Assembly provided an opportunity for
the wider spectrum of representatives to engage with the proposals of the
drafting subcommittees on fundamental rights. These debates revealed the
vibrant democratic spirit that characterized the Assembly, as well as the
depth of intellectual rigor employed by its members in examining, critiquing,
and refining the proposed provisions. Notable among these discussions was
the debate on the scope and extent of restrictions that could be imposed on
fundamental rights in times of public emergency or for the sake of national
security, which evoked arguments related to the importance of civil liberties
and the need to safeguard against potential abuse of power. Moreover,
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during these debates, the distinctive rights of the vulnerable sections of
society, such as women, children, and minorities, were also weighed in
great detail, aiming to address historial injustices and enable further social
transformation.

In the end, the incorporation of fundamental rights in the Indian Consti-
tution was the outcome of a meticulous, time - consuming, and intellectually
demanding endeavor that combined the visions and aspirations of an en-
tire nation. It is a testament to the determination and sagacity of the
Constituent Assembly that despite the myriad challenges they faced in
reconciling the diverse perspectives and interests, they succeeded in creating
a framework for fundamental rights that would set the stage for a vibrant
and inclusive democracy. As the panorama of Indian jurisprudence contin-
ues to unfold, the rationale and process behind the incorporation of these
rights, and the lessons they hold for present and future generations, become
increasingly relevant and indispensable. Just as the journey to incorporate
fundamental rights was a collective endeavor, so too will be the task of
preserving, nurturing, and expanding them. It is only through continued
vigilance, intellectual rigor, and civic participation that India’s rich tapestry
of fundamental rights will flourish, strengthening the nation’s democracy
and enhancing the wellbeing of all its citizens.

The Institutional Mechanism and Safeguards: Role of
the Supreme Court and High Courts

The primacy of fundamental rights in the Indian Constitution reflects the
country’s historical struggles for justice, liberty, and equality. To ensure the
protection of these rights from potential encroachments, the framers of the
Indian Constitution vested the responsibility of safeguarding them in the
country’s highest judicial institutions - the Supreme Court and the High
Courts. This chapter explores the institutional mechanism and safeguards
provided by the Indian judiciary in the protection and enforcement of
fundamental rights.

The Supreme Court holds the apex position in the Indian legal system.
Article 32 of the Constitution confers upon the Supreme Court the power
to issue writs for the enforcement of fundamental rights. This jurisdiction is
original and exclusive. Thus, individuals who feel their fundamental rights
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have been violated can directly approach the Supreme Court for redressal.
Moreover, Article 141 suggests that the law declared by the Supreme Court
becomes binding on all courts in the country. This provision underscores the
Supreme Court’s essential role in interpreting the Constitution and shaping
the trajectory of Indian jurisprudence on fundamental rights.

On the other hand, Article 226 of the Indian Constitution entrusts the
High Courts with similar powers as that of the Supreme Court, but with a
broader, more expansive scope. High Courts - one in each state - have original
jurisdiction to issue writs for the enforcement of both fundamental and legal
rights. Such jurisdiction proves crucial for citizens seeking enforcement of
their rights, as High Courts, being geographically closer to the litigants, are
more accessible in terms of cost and convenience than the Supreme Court.

In discharging their role vis - à - vis fundamental rights, the Indian
judiciary has been proactive and vigilant, approaching the interpretation of
these rights with creativity and vigor. A notable example of such activism
is the expansive reading of Article 21 - the right to life and personal liberty -
by the Supreme Court. Starting with the Maneka Gandhi case in 1978, the
Court began interpreting this right in a more holistic manner. It invoked the
doctrine of due process, which requires that every law depriving a person of
their life or personal liberty should be just, fair, and reasonable.

This approach ushered in a new era of Indian jurisprudence, wherein
multiple dimensions of human life and dignity were recognized as integral
facets of the right to life. Over the years, the Supreme Court has read into
Article 21 several rights, such as the right to privacy, the right to health, the
right to clean environment, the right to shelter, and the right to education,
among others. Consequently, the Court’s endeavors have paved the way for
a jurisprudence that caters to the wide range of human needs that arise in
a constantly evolving society.

The Indian judiciary’s commitment to safeguarding fundamental rights
has not been limited to interpretative techniques alone. The Indian courts
have also set a global benchmark in the domain of public interest litigation
(PIL) by expanding access to justice. By relaxing the traditional rules of locus
standi, the courts have made it possible for individuals and organizations to
file PILs seeking enforcement of rights of individuals or groups who, due to
social, economic, or other barriers, may not have the means to approach
the courts themselves. The PIL jurisprudence has played a crucial role in
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bringing justice to the marginalized segments of society and addressing the
structural inequalities that impede their access to fundamental rights.

This proactive and dynamic approach adopted by the Indian judiciary
has empowered the rights - based discourse in Indian democracy. However,
the magnitude and complexity of various challenges - be it the emergence
of new technologies, the rise of the surveillance state, or the troubling trend
of hate speech in the public domain - warrant continuous introspection
and innovation in the institutional mechanisms that safeguard the delicate
balance between individual rights, state interests, and social welfare.

In conclusion, it is essential to recognize the resilient spirit of the Indian
judiciary’s engagement with fundamental rights, a saga best reflected in the
aphorism coined by Justice H.R. Khanna: ”The greatest right of a citizen
is the right to have rights.” As India continues to evolve and confront new
challenges, the custodians of the Indian Constitution - the Supreme Court
and the High Courts - must continue to navigate the uncharted terrains of
human rights jurisprudence, ensuring that the rights of individuals remain
central to its democratic architecture.

The Writ Jurisdiction and Fundamental Rights: the
Habeas Corpus, Mandamus, Prohibition, Certiorari, and
Quo Warranto

The writ jurisdiction in India is a powerful instrument that has been en-
shrined in the Constitution to safeguard the fundamental rights of individuals.
This chapter delves into the writ jurisdiction and explores how the writs
of Habeas Corpus, Mandamus, Prohibition, Certiorari, and Quo Warranto
have helped in defending fundamental rights and promoting the rule of law
in India.

Habeas Corpus, which translates to ”produce the body,” is a quintessen-
tial legal recourse against arbitrary detention by the State or its agencies.
The principle underlying Habeas Corpus is the protection of personal liberty
from wrongful imprisonment or confinement. This writ ensures that the
aggrieved person is brought before a court to examine the legality of his or
her detention. To cite a landmark case, the Supreme Court, in the ADM
Jabalpur vs. Shivkant Shukla (1976) case, held that the right to move to
the court for the issuance of Habeas Corpus cannot be suspended, even
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during an emergency, except when expressly provided by the Constitution.
Mandamus, meaning ”we command,” is a vital recourse for making

public authorities perform their duties and act within the confines of the
law. This writ is issued to compel the performance of public duties that are
statutorily prescribed or in furtherance of a citizen’s valid claim for a right.
In the Baradakanta Mishra vs. Registrar of Orissa High Court (1974) case,
the court held that the scope of a Mandamus writ is broad, provided the
applicant has a legal right to it, which results from his or her interest in the
public good.

Prohibition, as the name suggests, is a writ that seeks to halt ongoing
and future actions by a lower court or tribunal that exceeds its jurisdiction.
This writ is an essential legal tool to maintain the constitutional balance
in decision - making in the Indian judiciary system. In Surya Dev Rai vs.
Ram Chander Rai (2003), it was held that the jurisdiction to issue a writ of
prohibition is inherent within the Supreme Court and High Courts, ensuring
that subordinate courts do not act without or beyond their authority.

Certiorari is an extraordinary writ that enables the Supreme Court
and High Courts to review questionable decisions by lower courts or other
judicial tribunals. This writ allows for the correction of errors in jurisdiction,
ensuring the protection of fundamental rights and adherence to the rule
of law. A seminal case in the Indian legal history concerning Certiorari is
A.R. Antulay vs. R.S. Nayak (1988), where the Supreme Court recognized
that the power to issue a writ of Certiorari exists to prevent miscarriage of
justice and protect the rights of citizens.

Lastly, Quo Warranto is employed to examine the legality of a person’s
appointment to public offices. This writ is issued to question the legal
authority of an individual who occupies a public office and can be invoked
when the occupation is deemed to be in contravention of the Constitution
or law. In the High Court of Calcutta vs. D.N. Chowdhury (1974) case, the
court reiterated the significance of Quo Warranto in ensuring that public
offices are held by eligible individuals, thereby safeguarding the legitimacy
of governmental actions.

These writs collectively constitute the backbone of the Indian legal
system’s efforts to uphold fundamental rights and ensure adherence to the
constitutional principles. Writ jurisdiction has played an invaluable role in
preserving the sanctity of the fundamental rights enshrined in the Indian
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Constitution, serving as a check on the arbitrary exercise of power by state
agencies and authorities.

In conclusion, as the contours of rights continue to evolve and adapt
to new challenges, the writ jurisdiction should remain a stalwart guardian,
severing the fetters that hinder the realization of a rights - based society, a
society nurtured by the wisdom of its past and the promise of its future. In
the next part of the outline, we shall explore the resilience of the Indian
Constitution’s Basic Structure Doctrine, an ingenious innovation cementing
the permanence and supremacy of fundamental rights.

The Basic Structure Doctrine: Ensuring the Permanence
and Supremacy of Fundamental Rights

The Basic Structure Doctrine (BSD), a unique judicial innovation in Indian
constitutional law, emanated from the 1973 landmark case of Kesavananda
Bharati vs. State of Kerala. The case, which pitted fundamental rights
against Parliament’s omnipotence in amending the Constitution, resulted
in a remarkable reinterpretation of India’s supreme legal document. This
reinterpretation pivots on the idea that the Constitution has certain fun-
damental features which cannot be altered. These features, collectively
referred to as the ”basic structure” of the Indian Constitution, have played a
crucial role in preserving the integrity of the Constitution and safeguarding
fundamental rights in potentially perilous political scenarios.

Before delving into the nuances of the BSD, it is crucial to understand the
context in which it emerged. The case of Kesavananda Bharati arose from
Parliament’s progressive encroachment on citizen’s rights through a series
of constitutional amendments. This culminated in the 24th, 25th, and 29th
Amendments, which purported to place Parliament’s amending power under
Article 368 beyond judicial review and restricted the application of funda-
mental rights to certain property and social justice issues. Consequently,
the Suppression of Disturbances Act, enacted under the 25th Amendment,
allowed the government to extinguish the petitioner’s hereditary rights to
property without providing reasonable compensation.

The Supreme Court faced a stark choice in Kesavananda Bharati: either
assert the primacy of fundamental rights or acquiesce to an all - powerful
Parliament. The thirteen - judge bench, the largest in Indian judicial his-
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tory, acknowledged the potential slippery slope of unchecked parliamentary
authority. The basic structure doctrine emerged from this acknowledgment
as a mechanism to protect the fundamentals of democratic governance and
citizen’s rights against arbitrary amendment.

In the words of Justice H.R. Khanna, ”the Constitution is a living
organ. . . it must not be construed in such a way as to defeat its very
purpose.” Thus, the Court strived to strike a judicious balance between the
preservation of fundamental rights while allowing for the Constitution to
adapt to changing socio - political realities. The essence of the BSD is the
idea that while Parliament can amend constitutional provisions, including
those related to fundamental rights, it cannot alter the fundamental features
of the Constitution.

Despite its cardinal significance in Indian jurisprudence, the BSD is
not without its ambiguities. The judges in Kesavananda Bharati refrained
from defining an exhaustive list of elements comprising the basic structure.
Nevertheless, the doctrine has evolved over time in subsequent case law, with
the judiciary deeming a range of features, from the rule of law to secularism,
to be inviolable. This flexibility, along with the inherent subjectivity of the
doctrine, has sparked critique from some legal scholars, who argue that the
criteria for determining the basic structure is unquantifiable and allows for
potential judicial overreach.

However, in times of crisis, the BSD has been an indispensable safeguard
for fundamental rights. The most prominent example is the case of Indira
Gandhi’s 1975 Emergency, during which unprecedented restrictions were
placed on fundamental rights in the name of national security. The judiciary,
using the principles enshrined in the BSD, managed to scrutinize and
invalidate some of the most draconian provisions of the period, including
amendments to the Constitution and unlawful detentions. The role of the
judiciary in upholding fundamental rights while preventing the erosion of
India’s democratic fabric is truly laudable.

In recent times, the judiciary has played an increasingly proactive role
in using the BSD to protect the rights of marginalized groups and ensure
social justice. Cases such as NALSA vs. Union of India (2014) and Navtej
Singh Johar vs. Union of India (2018) have highlighted the judiciary’s
inclination to expand the interpretation of fundamental rights enshrined in
the Constitution. This activist approach has sparked concerns of a growing
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imbalance of power between the executive, legislature, and judiciary.
However, the basic structure doctrine is a double - edged sword. In

preserving the sanctity of the Constitution and fundamental rights in one
breath, it may undermine the aspirations of a progressive society in another.
As much as the doctrine ensures the permanence of rights, it runs the
risk of creating an ossified Constitution that fails to adapt to the evolving
complexities of a pluralistic society. Ultimately, the finesse of the judiciary
in striking the delicate balance between constitutional supremacy and pro-
gression must be lauded, but vigilance must be maintained to avoid the
pitfalls of intransigence. As the course of Indian jurisprudence unfurls, the
resilience of the basic structure doctrine and its ability to adapt to new
challenges will decide the fate of India’s constitutional experiment.

Judicial Activism and Public Interest Litigation: the
Evolution of an Indian Model for the Protection of Fun-
damental Rights

Judicial activism and public interest litigation hold a unique position in
determining the protection and expansion of fundamental rights in India.
Over the years, the evolving interpretation of constitutional provisions by the
Indian judiciary has led to the development of a distinctive model of rights
protection that is grounded in the Indian context. This chapter takes a deep
dive into the evolution of judicial activism and the role of public interest
litigation in safeguarding fundamental rights in India, offering accurate
technical insights throughout in combination with a clear, intellectual style.

At the heart of the Indian legal system, the Constitution of India plays
a pivotal role as the primary source of law for the nation. One of the
most significant chapters of India’s Constitution comprises the Fundamental
Rights, which provide for the protection of basic rights such as equality,
freedom of speech, and religious freedom, among others. However, it is
essential to appreciate that the scope and interpretation of these rights are
not static. Rather, the judiciary has played an active role in expanding the
horizons of fundamental rights by engaging in judicial activism through the
process of public interest litigation.

The rise of judicial activism in India can be traced to the late 1970s
when the Supreme Court instigated a significant shift in its jurisprudence
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to focus more explicitly on the protection of fundamental rights. The
landmark case of Maneka Gandhi v. The Union of India marked a turning
point. The Supreme Court, in its ruling, adopted a wide interpretation
of provisions relating to personal liberty, and introduced the concept of
’due process,’ thereby opening up new possibilities for future interpretations
of Fundamental Rights. This decision paved the way for the judiciary to
intensify its efforts in defending and upholding the rights enshrined in the
Constitution.

One of the most significant developments in the sphere of judicial activism
has been the introduction of public interest litigation (PIL). This form of
litigation differs markedly from traditional adversarial dispute resolution
mechanisms as it transcends the interests of individual litigants. PIL is
instituted for the purpose of redressing matters of public concern and aims
to protect the rights and interests of the larger public, particularly the
marginalized and disadvantaged sections of society. It emerged as a radical
device to mitigate the barriers to access to justice, such as high costs,
inadequate knowledge, and procedural complexities. The Indian judiciary
has been bold and creative in fashioning guidelines and directions through
the PIL route, leading to the strengthening of the broader framework for
the defense of Fundamental Rights.

In the realm of environmental protection, for example, public interest
litigation has been instrumental in securing rights to clean air, clean water,
and the preservation of green spaces for the enjoyment of future genera-
tions. Cases such as the Oleum gas leak and Dehradun stone crushing are
testaments to the judiciary’s ability to strike a balance between develop-
ment and environmental protection by engaging in innovative and purposive
interpretations of Fundamental Rights.

Another instance of PIL shaping the contours of fundamental rights in
India is the Vishaka judgment, where the Supreme Court laid down specific
guidelines to deal with sexual harassment of women at the workplace. This
case stands as an illustration of the judiciary stepping in to address a pressing
social issue by expanding the scope of right to equality and prohibiting
discrimination on the grounds of sex.

The evolving Indian model of protecting fundamental rights through
judicial activism and public interest litigation reveals a picture of fervent
commitment to the constitutional ethos and the recognition of the historical,
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cultural, and legal contexts unique to Indian society. This model demon-
strates how a dynamic and proactive judiciary can breathe life into the
Constitution’s aspirations and work in tandem with the other organs of the
state for the realization of a truly equitable and just society.

Moving forward, it is vital that the Indian model of judicial activism and
PIL be imbued with a sense of responsibility and restraint. While engaging
in creative interpretations of the law, the judiciary must be mindful of the
fine line between activism and overreach, lest it impedes the delicate balance
of the constitutional framework.

In the landscape of rights protection, the Indian experience showcases
the potential of a judiciary that is cognizant of the need for both activism
and restraint to secure an equitable balance between individual rights and
societal interests. As we venture into new territory with unique challenges
such as the impact of technology on privacy and free speech, the Indian
model of judicial activism and PIL offers invaluable insights for ensuring
the continued protection and expansion of Fundamental Rights in an ever -
changing world.



Chapter 5

Landmark Judgments:
The Expansion and
Interpretation of
Fundamental Rights in
Indian Judiciary

Landmark judgments, especially those interpreting the novel horizons of
fundamental rights, have a propensity to leave an indelible mark on the
legal consciousness of a country. India, with its diverse and multilayered
constitutional and social tapestry, serves as the perfect backdrop for such
judicial theater. The expansion and interpretation of fundamental rights by
the Indian judiciary have been reactive, proactive, and even transformative
at times. India’s Supreme Court and various High Courts have made it
their mission to actualize the constitutional promise of a just and equitable
society, as envisaged by the founding fathers.

A.K. Gopalan vs. State of Madras (1950) serves as the first example of
the judiciary’s attempt to interpret and expand fundamental rights in India.
The petitioner, a communist leader, challenged preventive detention under
Article 22 of the Constitution and sought the protection of personal liberty
and due process of law. Though the Court held that his detention was
constitutionally valid, it expounded the ”nexus test.” This test required a
reasonable connection between the restriction imposed and the maintenance
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of public order. The nexus test laid the foundation for what would later
become the Indian judiciary’s rights - expansionist approach.

Maneka Gandhi vs. Union of India (1978) marked a watershed moment
in the Indian judiciary’s rights interpretation. The petitioner’s passport was
impounded by the government without assigning any reason, an action that
she claimed violated her constitutional right to free movement and personal
liberty. In a striking departure from the A.K. Gopalan judgment, the Court
recognized the importance of due process and elastically interpreted Article
21’s ”procedure established by law” to encompass fairness, reasonableness,
and non - arbitrariness. The case marked the beginning of the Court’s
emergent focus on the holistic development of fundamental rights.

Kesavananda Bharati vs. State of Kerala (1973) is another landmark
case that led to the evolution of the ”basic structure doctrine.” The Court
held that Parliament cannot amend the Constitution’s basic structure and
features, including a citizen’s fundamental rights. This doctrine has revo-
lutionized the Indian judiciary’s approach to interpreting and expanding
fundamental rights. It has both preemptively protected citizens from po-
tential government overreach and positively expanded rights protections in
response to pervasive socioeconomic issues.

The Navtej Singh Johar vs. Union of India (2018) case serves as yet
another shining example of the Indian judiciary broadening the ambit of
fundamental rights protection. The Supreme Court struck down Section
377 of the Indian Penal Code, which criminalized consensual sexual acts
between same-sex adults, on the grounds that it violated the right to privacy,
dignity, and individual autonomy. Its revolutionary reasoning acknowledged
individual identity and the spectrum of sexual orientation, ushering in a
newfound era of equality and justice in India.

Another landmark series of cases involves the right to food, right to
education, and environmental rights. In the popular case of Vishaka vs.
State of Rajasthan (1997), the Supreme Court took the reins in addressing
sexual harassment in the workplace, giving birth to the famous ”Vishaka
Guidelines.” Through various public interest litigations, the Court has sought
to expand the right to life under Article 21 of the Constitution to include
education at its core, with cases such as Mohini Jain vs. State of Karnataka
(1992) and Unnikrishnan, J.P. vs. State of Andhra Pradesh (1993) setting
powerful precedents.
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The progression of landmark judgments is not without its shortcomings.
However, the interpretative labors of India’s judiciary have undeniably in-
fluenced the Indian legal system’s trajectory, contributing to the broader
evolution of human rights jurisprudence. These judgments have been the
vanguard of the struggle for social justice, exemplified by the courts’ commit-
ment to interpreting the Constitution in a manner that promotes individual
liberties, dignity, inclusiveness, and equality. The ever - evolving nature of
fundamental rights necessitates that the judiciary continually reevaluate
and critically engage with the constitutional text to serve its purpose as a
sentinel guarding individual rights. With a plethora of emerging challenges,
the Indian judiciary’s role becomes even more crucial in maintaining, if
not improving, the balance between the state’s power and the citizen’s
fundamental rights.

Introduction: The Role of Judiciary in Interpreting and
Expanding Fundamental Rights

The role of the judiciary in interpreting and expanding fundamental rights
has been a cornerstone of democratic societies, providing a powerful means
through which citizens can assert, protect, and vindicate their basic freedoms.
The Indian judiciary, in particular, holds a crucial position in the nation’s
constitutional framework, as it represents the ultimate guardian of the
Constitution and the fundamental rights enshrined therein. By virtue of
its extensive power of judicial review, the Indian judiciary can examine the
legality of legislative and administrative actions from the perspective of the
Constitution, ensuring that the state acts in compliance with the principles
of justice, equality, and liberty.

While the Indian Constitution forms the bulwark against any potential
erosion of fundamental rights, the role of the judiciary cannot be overstated;
it is through their interpretations, adaptations, and legal innovations that
these rights achieve their potent force and real - world applicability. The
judicial process, though seemingly abstract and technical, stimulates a
dynamic and ongoing conversation between the state, the individual, and
the broader society on the moral, political, and legal dimensions of human
rights.

One of the principal ways through which the Indian judiciary has con-
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tributed to the development of fundamental rights is by engaging in what
is termed as ”activism” or ”professional integrity.” This entails a proactive
approach to interpreting the Constitution, taking into account the historical,
social, and political contexts surrounding the rights at issue. By employ-
ing a purposive and evolving interpretation of constitutional provisions,
Indian courts have often chosen the path of progress, safeguarding human
rights against undue state interference and addressing the underlying socio -
economic inequalities that hinder true democratic realization.

Perhaps the most striking example of the Indian judiciary’s activist
stance is its broad conceptualization of the right to life and personal liberty
under Article 21 of the Constitution. Through the decades, the judges have
boldly expanded the contours of this right beyond mere survival and physical
restraint, infusing it with a panoply of socio - economic rights, including
the right to dignified existence, education, health, and clean environment,
among others. By recognizing and elaborating upon these unenumerated
rights inherent in the fundamental entitlement to life, the judiciary has
provided citizens with new avenues to demand and secure their well - being.

Moreover, Indian courts have skillfully navigated the often complex
interplay between individual rights and collective interests, by creating an
innovative system of proportionality, reasonableness, and public interest
litigation. These tools have allowed judges to balance competing values,
reconcile conflicting priorities, and ultimately uphold the spirit of justice and
equality that pervades the Constitution. Initiatives such as public interest
litigation have revolutionized the judicial process, allowing marginalized
and deprived individuals to access and assert their fundamental rights more
effectively and collectively.

This is not to imply, however, that the judiciary has been an infallible
champion of fundamental rights. It must be acknowledged that certain
judgments and doctrines, such as those curtailing civil liberties during
internal emergencies or the controversial ”homogeneously coherent test,”
have withstood criticism and raised concerns about the judiciary’s respon-
siveness to the changing needs of society. Nevertheless, the overarching
trajectory of Indian jurisprudence reveals striking fidelity to the Constitu-
tion’s transformative potential and an evident commitment to the protection
and promotion of human rights.

As we venture further into an era marked by rapid technological advance-
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ments, globalization, and climate change, the challenges to fundamental
rights become ever more nuanced and multifaceted. It will be crucial for
the Indian judiciary to maintain its dedication to human rights, adapt to
the emerging complexities, and seize the opportunities to further elevate
and empower individuals and communities. The constitutional framework
of fundamental rights, after all, is not a static and unequivocal catalogue,
but an aspirational and flexible testament to the human capacity for dignity,
resilience, and progress. The fate of these lofty values will largely be contin-
gent on the wisdom, creativity and solidarity exhibited by the custodians of
justice - the Indian judiciary.

A.K. Gopalan vs. State of Madras (1950): The Nexus
Test and Early Articulation of Right to Freedom

The A.K. Gopalan vs. State of Madras case represents a watershed moment
in Indian Constitutional history, as it laid the foundation for an early
interpretation of the right to freedom within the nascent nation. Locating
the essence of the case and its implications in the broader fabric of India’s
fundamental rights jurisprudence, one must examine the operative details
of the 1950 judgment and the unique contribution it made to the legal
landscape.

At heart of this case was A.K. Gopalan, a communist leader, who was
detained under the Preventive Detention Act of 1950. He challenged his
detention on multiple grounds, one of the core arguments being that his
fundamental rights under Articles 19, 21, and 22 of the Indian Constitution
were violated. Interestingly, the ”nexus test” emerged as the mainstay of
the Supreme Court’s approach, a concept grounded in the belief that a law
enabling detention would only be violative of the Constitution if it was in
direct conflict with the aforementioned articles.

The Supreme Court, in its verdict, upheld the validity of the Preventive
Detention Act and emphasized the importance of assessing constitutional
validity through a narrow and literal interpretation of the legal provisions.
In doing so, it advanced the idea that each fundamental right enshrined in
the Constitution exists in a mutually exclusive sphere without any overlap-
ping guarantees. This delineation of rights necessitated the usage of the
nexus test, which required the challenging legislation to have a direct and
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incontrovertible link to the fundamental rights in question.
While the outcome of the case may seem incongruous with the broad and

expansive readings of fundamental rights that other democracies promote,
it is essential to situate the ruling within its time. India had recently
gained independence, and with it, a sizable migrant population and the
accompanying social and political unrest. In this fragile atmosphere, the
government felt compelled to take strong measures to maintain stability,
which often manifested in the form of curtailing individual freedoms. It is
within this context that the Gopalan ruling and its focal point, the nexus
test, were conceived.

The case, therefore, signifies an early attempt by the apex court to juggle
the competing interests of public order and individual liberties and serves
as a marker of the initial years of judicial hesitance to delve too deeply
into protecting individual freedoms. The application of the nexus test in
the Gopalan case was a manifestation of the interpretational tightrope the
court had chosen to walk, which, in later years, would give way to a more
dynamic and expansive reading of fundamental rights.

While the Gopalan judgment has often been criticized for its narrow and
literal interpretation of constitutional provisions, it is difficult to deny its
far - reaching implications in not only shaping the contours of the right to
freedom in the Indian Constitution but also in laying the groundwork for
subsequent legal discourse on fundamental rights. The A.K. Gopalan case
stands immortalized in legal history, in part because it marked the court’s
first attempt at delineating individual freedoms - a journey that would be
fraught with challenges but ultimately yield an ever - evolving and resilient
framework for human rights protection in India.

As we move forward to explore the tectonic shifts in Indian jurisprudence
concerning fundamental rights, this seminal case exemplifies the organic
development of the Indian legal system. The gradual transition from the
Gopalan era, characterized by the nexus test, towards the more holistic due -
process - driven Maneka Gandhi period reveals a story of legal consciousness
that has responded, adapted, and grown in conformity with the aspirations
of the Indian people.

At the crossroads of a nascent nation and its pioneering judiciary, the A.K.
Gopalan case retains its relevance and instructive value as a starting point
from which to trace the evolution of India’s fundamental rights jurisprudence.
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As we delve deeper into the transformative experiences and considerations
that have shaped the Indian legal landscape, it becomes apparent that
the path forward, as in the case of Gopalan, necessitates a clarion call for
an unwavering emphasis on balance, innovation, and the pursuit of a just
society.

Maneka Gandhi vs. Union of India (1978): Due Process
and the Holistic Development of Article 21

As the sun dawned over the horizon of the Indian Judiciary, the year 1978
witnessed the landmark judgment in the case of Maneka Gandhi vs. Union
of India, etching its significance onto the constitutional fabric. The case
challenged the notions of freedom, fairness, and equity within the legal
framework and led to the holistic development of Article 21 of the Indian
Constitution.

The genesis of this transformative judgment stemmed from a dispute
involving Mrs. Maneka Gandhi, a well - known Indian political figure, and
the Government of India. The government had issued an impugned order
for the Impounding of Maneka’s passport, without offering her a hearing
or reasons for such action. Challenging the decision, Maneka filed a writ
petition before the Supreme Court, asserting that the procedure followed
by the government had infringed upon her right to freedom of speech and
expression, protected under Article 19(1)(a), as well as her right to life and
personal liberty, as enumerated within Article 21 of the Constitution.

The case presented the Supreme Court with an opportunity to reassess
the prevailing interpretation of Article 21 and define the contours of ”due
process” in India. Before the Maneka Gandhi case, questions surrounding
procedural due process were often addressed based on a narrow understand-
ing of the Constitution, specifically the collision between Articles 19(1)(a)
and 21. The judiciary had overlooked the nexus between these two articles,
leading to a disjointed approach in dealing with cases involving an overlap
of fundamental rights. Then entered the epochal Maneka Gandhi judgment,
which would rewrite the trajectory of human rights jurisprudence in India.

In a path - breaking decision, a seven - judge bench of the Supreme
Court categorically stated that Article 21, which aimed to protect life and
personal liberty, must be interpreted in its true spirit, and be given the
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most expansive and liberal understanding. The Court observed that the
rights enshrined within Articles 19(1)(a) and 21 complement each other and
must be applied harmoniously. Consequently, Justice P.N. Bhagwati, in his
judgment, emphasized the importance of adopting a broader, ”just, fair, and
reasonable” approach towards the interpretation of Article 21, capaciously
incorporating the principles of due process within its ambit.

As the Court highlighted, the principle of due process goes beyond
mere procedural formalities. It represents the principles of natural justice,
fairness, reasonableness, and non - arbitrariness, ensuring that the rights
of individuals are not compromised on the altar of expediency. While
earlier judgments, such as the A.K. Gopalan case, had seemingly adopted a
mechanistic interpretation of due process, the Maneka Gandhi case would
lead to the Court’s rediscovery of the concept.

The impact of the Maneka Gandhi case has resonated across the Indian
legal landscape, leading to substantial implications for the interpretation,
scope, and applicator of fundamental rights. The judgment has had a lasting
impact and has laid the foundation for the expansion of horizons of Article 21.
The Supreme Court’s emphasis on a holistic and meaningful interpretation
of fundamental rights has paved the way for numerous judicial innovations,
including the recognition of essential rights such as the right to privacy,
right to healthcare, right to shelter, and right to a healthy environment.

The Court offered many crucial contributions to Indian constitutional law
principles through this Maneka Gandhi decision, including the development
of the doctrine of harmonious construction of fundamental rights, the broad-
ened scope of the ”just, fair, and reasonable” procedure under Article 21, and
the nexus between several other fundamental rights. The Court’s newfound
emphasis on the interconnectedness of fundamental rights encouraged a
more imaginative and human - centric approach towards jurisprudence.

One may draw a memorable analogy of Maneka Gandhi - the lush tree
that is Article 21, whose roots grow deeper and stronger, coiled up with the
branches of other fundamental rights to produce an unshakable, interwoven
tree of interconnected liberties standing tall to withstand the challenges of
21st -century India. The decision remains as a lodestar within the firmament
of constitutional jurisprudence, guiding the Indian Judiciary to weave a
variegated tapestry of human rights, inspiring new directions in legal thought
and practice.
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Kesavananda Bharati vs. State of Kerala (1973): The
Basic Structure Doctrine and Judicial Activism

The iconic judgement in the case of Kesavananda Bharati vs. State of Kerala
(1973) is a landmark decision by the Indian Supreme Court that serves as a
cornerstone for the protection and preservation of fundamental rights and
the sanctity of the constitution. The case significantly influenced and shaped
the course of Indian jurisprudence, propelling the judiciary to emerge as an
assertive and creative force in ensuring the primacy of fundamental rights.

The case originated from a petition filed by Kesavananda Bharati - the
head of a religious institution called Edneer Mutt - against the state of Kerala
concerning the rights over property, a fundamental right recognized by the
Constitution. The state of Kerala had enacted a land reform legislation
that infringed upon Bharati’s property rights. He approached the Supreme
Court to challenge the validity of this law, contending that it curtailed his
constitutional rights.

The bench of 13 judges, the largest in the Indian Supreme Court’s history,
was faced with an onerous task - to address the issues concerning limitations
and powers within the ambit of the Indian Constitution. The heart of the
matter was the extent to which the Parliament could amend the constitution
and whether it could curtail or abrogate fundamental rights.

The bench, after months of deliberation, gave a historic majority ver-
dict of 7:6, which is lauded for its creative genius and judicial astuteness.
The verdict posited the ”Basic Structure Doctrine,” a transformative legal
principle that postulated that the constitution has certain basic or funda-
mental features, and the Parliament cannot amend these features, even
while exercising its constituent power to amend the constitution.

What makes this doctrine so salient and intriguing is that it is neither
expressly stated in the constitution, nor it finds recognition in any consti-
tutional documents. The court, with its judicious activism and creative
interpretation, extrapolated and conjured this constitutional principle, which
is devoid of any specific textual reference.

The basic structure doctrine emerged as a judicial gatekeeper against
any brazen attempts to undermine the constitution’s essence. It placed
limits on the amending powers of the Parliament and ensured that the core
values of the constitution, including fundamental rights, remain inviolable.
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Consequently, the judicial assertion in Kesavananda Bharati’s case fortified
the Supreme Court’s role as the ultimate sentinel of constitutionalism and
the bulwark of fundamental rights.

While the verdict laid down the basic structure doctrine, it did not
provide an exhaustive list of features that constitute the basic structure,
leaving the door open for future jurisprudence to flesh out its contours.
Over time, the court has expanded the concept, recognizing the rule of law,
separation of powers, judicial review, federalism, secularism, and democracy,
among others, as integral elements of the basic structure.

The reverberations of the Kesavananda Bharati decision have been felt
beyond the realm of property rights and have also informed other areas
of the fundamental rights discourse in India. The doctrine has facilitated
the emergence of a rights - conscious and vigilant judiciary, sensitive to the
nuanced, contextual, and evolving nature of rights and their intersection
with questions of power, justice, and social progress.

In essence, the Kesavananda Bharati case illuminated the role of the
Indian judiciary in interpreting and expanding fundamental rights through
the prism of the basic structure doctrine. The case is a shining example of
the creative capacity of the judiciary and its potential to breathe life into
constitutional rights by blending textualism, purposivism, and pragmatism
in its interpretative strategy.

As we move forward in examining the diverse tapestry of fundamental
rights jurisprudence in India, we carry the spirit and legacy of Kesavananda
Bharati with us. The case serves as a lighthouse to guide us through the
waters of rights discourse, instilling in us a crucial lesson: no matter how
immense the power or authority, the inviolability of fundamental rights and
the core values of the constitution must always triumph.

Navtej Singh Johar vs. Union of India (2018): Decrimi-
nalization of Homosexuality and Right to Privacy

The Navtej Singh Johar v. Union of India (2018) case undoubtedly marks
a watershed moment in the realm of Indian jurisprudence, as it heralded
a paradigm shift in the recognition and protection of LGBTQ+ rights in
the country. This landmark judgment possesses a complex socio - legal
significance, as it not only decriminalized homosexuality but also expanded
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the contours of privacy rights. An in - depth examination of this case helps
in understanding the intricate interplay of fundamental rights, judicial inter-
pretation, and transformative constitutionalism that ultimately challenged
and reshaped the divisive social norms and prejudices.

The narrative around homosexual rights in India dates back to the
inception of Section 377 in the Indian Penal Code (1860) - a historical by -
product of British colonial rule. This section criminalized ”carnal intercourse
against the order of nature” by making it punishable with imprisonment
for life or any other term, thereby incriminating consensual same - sex
relationships. It was perceived as an institutionalized form of discrimination
and stigmatization burgeoned by socio - cultural taboos and stereotyping.
Throughout the years, India’s LGBTQ+ community bore the brunt of
harassment and persecution, leading to long- standing struggles for the basic
right to love, dignity, and self - expression.

The kaleidoscopic journey of LGBTQ+ rights in India encountered an
important trajectory when the Delhi High Court declared Section 377 un-
constitutional in the Naz Foundation v. Government of NCT of Delhi (2009)
case. The court viewed the draconian provision as a blatant infringement
of various fundamental rights enshrined in the Constitution - including
equality, non - discrimination, life with dignity, and privacy. However, the
revelry was short - lived, as the Supreme Court subsequently overturned this
decision in Suresh Kumar Koushal v. Naz Foundation (2013), holding that
the responsibility to alter or repeal Section 377 lies with the Parliament.
Undeterred by the deadlock, Indian LGBTQ+ community continued to
advocate for their rights with unyielding resilience, eventually culminating
in the historic judgment of Navtej Singh Johar case.

The constitutional bench in Navtej Singh Johar extensively employed
the transformative constitutionalism framework, which emphasized that the
Constitution is an organic and living document that evolves over time to
assimilate the changing societal needs and values. The vibrant canvas of
fundamental rights was also explored to arrive at a comprehensive under-
standing of the violation of individual dignity and freedom perpetrated by
Section 377. Moreover, the judgment extensively referred to the doctrine
of privacy developed in the Puttaswamy case (2017) - which declared the
right to privacy as an intrinsic component of life and personal liberty under
Article 21 of the Constitution.
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Furthermore, the Navtej Singh Johar judgment cogently argued that
Section 377 is an archaic and unjust law which perpetuates discrimination
and negatively impacts the mental and emotional well-being of the LGBTQ+
community. The court underlined that criminalization of consensual same -
sex relationships infringes on constitutional values of liberty, fraternity, and
dignity. The court recognized that the Constitution is built upon the edifice
of inclusivity and tolerance, and therefore, cannot endorse a law that reeks
of oppression, prejudice, and injustice.

Coming decades after the realization of the Universal Declaration of
Human Rights (UDHR) and the global paradigm shift on matters of human
rights and dignity, the Navtej Singh Johar judgment emerged as an essential
contribution to the annals of progressive constitutional jurisprudence. The
court’s reasoning involved an intricate weaving of domestic and interna-
tional human rights principles, comparative law analysis, and a nuanced
understanding of societal transformation. By unequivocally decriminalizing
homosexuality and recognizing the right to privacy, this judgment has set
the stage for further deliberation on diverse legal rights and protections for
the LGBTQ+ community.

While the ruling in Navtej Singh Johar was imbued with hope and
jubilation, it signifies only the beginning of a long journey towards securing
equal rights for the LGBTQ+ community in India. As the proverbial
torchbearer of this transformative moment, the judgment compels us to
critically evaluate and challenge deep - seated norms and prejudices that
continue to permeate our legal and social spaces. Ultimately, Navtej Singh
Johar ushers in a new era of rights-based jurisprudence and constitutionalism,
inspiring generations to come in their pursuit of love, dignity, and the right
to be - a veritable odyssey transcending the conventional frontiers of Indian
jurisprudence.

Recent Landmark Judgments and their Impact on Indian
Jurisprudence: Right to Food, Right to Education, and
Environmental Rights

In the past few decades, India has witnessed several groundbreaking judg-
ments that have effectively broadened the constitutional scope and expanded
the protective sphere of fundamental rights, pushing the envelope of In-
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dian jurisprudence, particularly in the areas of the right to food, right to
education, and environmental rights. These landmark judgments, often
propelled by public - spirited litigation and legal activism, have proactively
sought to secure the socio - economic and environmental well - being of the
citizenry, articulating an evolving understanding of rights and obligations,
and gradually redefining India’s legal landscape.

One of the pioneering cases to significantly impact and enrich Indian
jurisprudence in the realm of the right to food is the People’s Union for
Civil Liberties (PUCL) vs. Union of India (2001). This petition called for
the Supreme Court’s intervention to address chronic starvation and hunger -
related deaths due to the inadequate distribution of food grains under the
public distribution system. In a landmark order, the Court declared that
the right to food is an intrinsic component of the right to life enshrined
in Article 21 of the Indian Constitution and is essential for leading a life
with dignity. Given this judgment, the Indian government was directed to
operationalize various social security schemes, ensuring that the poorest
and most vulnerable sections of society are given access to basic food and
nutrition. The case has since become a cornerstone of India’s legal response
to issues of hunger and malnutrition, and it demonstrates how innovative
jurisprudence can envision transformative socio - economic change.

Similarly, in the historic case of Mohini Jain vs. State of Karnataka
(1992), the Supreme Court held that every child’s right to education, in-
cluding fundamental rights under Article 21 and Directive Principles in
Article 45, necessitates free and compulsory education for all children up to
the age of 14. As a result, in 2002, the Indian Constitution was amended
to incorporate Article 21A, mandating the State to provide free and com-
pulsory education. Consequently, the Right to Education Act (2009) was
enacted, providing a statutory framework and institutional mechanism to
ensure that every child has the right to quality education. This remarkable
legislative effort is primarily due to the Court’s progressive interpretation
of the constitutional rights and responsibilities, emphasizing education as
being integral to the inalienable right to life, human dignity, and social
transformation.

Emphasizing the need to protect the environment for present and future
generations, the Supreme Court has developed and consolidated an organic
understanding of environmental rights and their significance for human
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rights jurisprudence in India. For instance, in M.C. Mehta vs. Union
of India (1987), popularly known as the Oleum Gas Leak case, the Court
recognized the right to live in a clean and healthy environment as an essential
component of Article 21. A key legal concept introduced in this context is
the polluter pays principle, asserting that those responsible for inflicting
environmental damage must bear the financial burden for remediation.
Another significant case is the Vellore Citizens Welfare Forum vs. Union
of India (1996), where the Supreme Court not only upheld the concept of
sustainable development but also recognized the precautionary principle
as being part of Indian environmental law and policy. These and many
other environmental verdicts have incrementally contributed to integrating
environmental concerns into Indian jurisprudence.

These landmark judgments and legislative milestones have undeniably
ushered in a new era of rights - centered jurisprudence in India, broadening
the constitutional horizons, and rewriting the social contract between the
Indian State and its citizens. However, translating these rights from the
domain of constitutional guarantees to a tangible reality on the ground
remains a formidable challenge, requiring consistent public mobilization,
vigilant judicial scrutiny, and sustained State commitment.

As we reflect on these jurisprudential advances and explore the future of
India’s legal landscape, it is imperative to acknowledge that constitutional
rights and justice should not be seen as isolated legal abstractions but
as the dynamic framework empowering individuals and communities to
fashion their destinies and live their lives with dignity. Incorporating new
and unforeseen rights, such as access to information, technology, and clean
air, will become increasingly vital in ensuring the effective protection of
the fundamental rights of India’s citizens while addressing the demands of
an evolving world. Thus, the ongoing dialogue between law and society,
mediated by the judiciary and sustained by constitutional imagination, will
continue to shape India’s definition of human rights and freedoms in the
years to come.



Chapter 6

Fundamental Rights and
Emergencies: A Tug of
War between State Power
and Individual Rights

The inescapable tug of war between state power and individual rights during
emergencies stretches the fabric of democratic systems, revealing the intricate
balance maintained within. As calamities unfold, the Indian legal framework
is put to the test, questioning the sustainability of fundamental rights while
grappling with the complex dynamics of emergencies. As we embark on
a critical study of emergencies through the lens of Indian jurisprudence,
it becomes imperative to understand the interplay between state power,
individual rights, and the role of the judiciary in protecting these rights.

The Indian legal framework provides an elaborate checks and balances
system within its constitutional enforcements to prevent executive overreach
while ensuring the necessary deployment of powers during emergencies. The
Constitution of India summons extraordinary powers upon the proclamation
of emergency (under Article 356, Article 352, and Article 360), which allows
the suspension and the restriction of certain fundamental rights to contain
upheavals threatening national security, unity, and integrity. Ideally, these
measures are temporary and contingent upon the severity of the emergency.
Yet, history showcases the propensity of converging emergency powers to
disregard and suspend fundamental rights even when their roles are mutually
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exclusive.
The notorious 1975 - 1977 national emergency declared by then Prime

Minister Indira Gandhi serves as an alarming reminder of how the tumultuous
relationship between state power and fundamental rights can potentially
erode the erstwhile secured bedrock of a functioning democracy. This dark
period witnessed the suspension of fundamental rights such as the right to
life and personal liberty (Article 21), freedom of speech, and the prohibition
of detention without trial. Newspaper offices were raided; activists and
political adversaries were arbitrarily detained, and dissent was suppressed.

Against this chilling backdrop, the Supreme Court of India played
a crucial role in determining the limits of power exercised by the state
during emergencies by progressively interpreting the constitution and passing
landmark judgments thereafter. The celebrated case of Additional District
Magistrate Jabalpur v. Shivakant Shukla - also known as the habeas corpus
case - breathed life into the importance of judicial intervention in preserving
fundamental rights during emergencies. The case’s outcome was unfavorable
to individual rights at that time, with the majority holding that even
the right to life could be suspended during an emergency. However, this
landmark case later served as the bedrock to subsequent judgments, which
expanded the scope of fundamental rights during emergencies, ensuring that
no such episodes repeat in the future.

Post the emergency era, the judiciary took the mantle of safeguarding
individual rights during emergencies, as evidenced in the landmark Minerva
Mills case and others that employed the ”basic structure doctrine.” This
doctrine, established in Kesavananda Bharati v. State of Kerala, cemented
the supremacy of fundamental rights by mandating that they would continue
to be the cornerstone of Indian jurisprudence, even during emergencies. The
doctrine unequivocally mandates that no constitutional amendment can
violate the ”basic structure” of the constitution, thereby curtailing state
power in matters appearing irreconcilable with individual rights.

The judiciary, through its practice of judicial activism and public interest
litigation, has expanded and strengthened the protection of fundamental
rights in recent times. For instance, the Vishaka guidelines emerged in
response to executive inaction to recognize and protect the rights of women
against sexual harassment at the workplace. Additionally, the judiciary’s
interactions with socio - economic rights, such as the rights to education,
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food, and health, showcase its systemic responsiveness to emergent needs
and the evolving understanding of the Indian polity.

While much progress has been made in securing and expanding individual
rights during emergencies, the centralization of state power during the
ongoing COVID - 19 pandemic raises pertinent questions on maintaining
this delicate balance. The pandemic has exposed the apparent fragility of
the healthcare system and socio - economic disparities, amplifying individual
rights concerns, disproportionately affecting marginalized groups.

As the chapter concludes, a juxtaposition of the historical events and
recent developments instills a sense of trepidation and responsibility, remind-
ing us that the journey from the aspirations of liberty and egalitarianism
to reality requires continued vigilance. Drawing lessons from the past and
adapting to the challenges of the future, the judiciary, legislature, and
the polity need to work hand in hand to uphold the spirit of the Indian
Constitution and foster a just society, ensuring that even amidst emergen-
cies, the flame of individual rights continues to burn brightly. Immersed
in this thought, we transcend to the realm of equality and social justice,
meticulously unfolded in the chapters to come.

Conceptualizing Emergencies: Constitutional Provisions
and State Objectives

The concept of emergencies is deeply entrenched in the study of political
theory, particularly within the realms of sovereignty and statecraft. Emer-
gencies are understood as extraordinary situations that demand urgent and
exceptional responses from the state in order to ensure stability and security.
It becomes imperative that the Constitution, which is the foundation of a
democratic polity, lays down an appropriate framework that guides the state
during such emergencies by defining the state’s objectives and balancing
these with the protection of individual rights. In the context of India, it is
absolutely essential to understand the constitution’s provisions pertaining
to emergencies, their impact on fundamental rights, and the relationship
between state objectives and individual rights in such situations.

The Indian Constitution envisions three types of emergencies, each
defining the contours of the relationship between the central executive
authority, i.e., the President of India, and the fundamental rights guaranteed
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to the citizens. The constitutional provisions in question are Articles 352,
356, and 360, which outline National Emergency, President’s Rule (State
Emergency), and Financial Emergency, respectively.

A National Emergency, as under Article 352, is a proclamation issued by
the President, upon the declaration of a grave threat to the security or unity
of India due to external aggression or armed rebellion. This proclamation
grants the central government substantial powers to deal with the threat,
including the centralization of authority and resources. The provision
empowers the President to suspend various fundamental rights, thereby
granting the state a broad latitude in adopting drastic measures to counter
the threat.

The President’s Rule, or State Emergency, enshrined in Article 356, is
primarily concerned with the breakdown of constitutional machinery in
a state. This provision allows the President to take direct control of the
state’s affairs and dissolve its legislative assembly. Though President’s Rule
does not entail a suspension of fundamental rights per se, it does erode
the principle of federalism that forms an integral part of the country’s
constitutional structure.

Lastly, a Financial Emergency, as under Article 360, empowers the
President to intervene when the financial stability or credit of the nation is
threatened. In such a situation, the President may suspend certain financial
provisions and obligations of the government to maintain economic stability.

An analysis of the constitutional provisions pertaining to emergencies
in India reveals a delicate balancing act between the state’s objectives of
ensuring the security, unity, and stability of the nation, and the need to
preserve the fundamental rights of its citizens. Emergencies are often marked
by a suspension or curtailment of rights, pitting the state’s responsibility to
preserve public order against the individual’s claim to liberties and autonomy.
This intricate relationship between state objectives and fundamental rights
is further complicated by the contextual realities of India’s diverse and
pluralistic society.

The Indian experience with emergencies has been a particularly tumul-
tuous one, as evidenced by the 21 - month - long national emergency declared
in 1975. This period exposed inherent weaknesses in the constitutional
framework, as the state’s objectives overshadowed the protection of indi-
vidual rights. It highlighted the need for a more dynamic and adaptable
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constitutional framework that could respond effectively to the demands of a
rapidly evolving society and the complexities of an increasingly intercon-
nected world.

In order to address these challenges and foster a rights - based culture,
it is imperative for India to continually re - evaluate its understanding
of emergencies, taking into consideration evolving political, social, and
economic challenges. As the world’s largest democracy, India must endeavor
to strike a delicate balance between the need for a strong and effective state
response during emergencies and the imperative to uphold and protect the
fundamental rights and civil liberties of its citizens at all times. By carefully
calibrating the constitutional mechanisms that govern emergencies, India
can ensure that the hard - earned victories in its long battle for human rights
are not easily eroded in times of crisis.

It is essential that the interpretation of these constitutional provisions is
guided by the principles of reasonableness, proportionality, and necessity,
ensuring that the curtailment of rights is the minimum necessary to achieve
the state’s objectives. Only by embracing and reaffirming the democratic
values enshrined in the Constitution can India truly harness the potential of
its vast human capital and overcome the challenges posed by emergencies.
Indeed, a robust constitutional framework that establishes a harmonious
balance between state objectives and individual rights is the cornerstone of
a truly just, equitable, and prosperous India.

Emergency Powers and Their Impact on Fundamental
Rights: A Legal Analysis

Throughout history, states have often invoked emergency powers to counter
serious threats to the nation’s security or well - being. These powers, though
deemed necessary for the protection of the state and its citizens, often
undermine fundamental rights enshrined in the constitution. The Indian
context provides a fertile ground to examine the application of emergency
powers and their impact on fundamental rights, as it has witnessed three
national emergencies and numerous instances of the imposition of President’s
rule in states.

To begin our analysis, it is important to understand the constitutional
provisions which govern emergency powers in India. Article 352 of the Indian
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Constitution empowers the President to declare a national emergency if the
security of India or any part of its territory is threatened by war, external
aggression, or armed rebellion. Article 356, on the other hand, empowers
the President to declare President’s rule in a state if the constitutional
machinery fails. Thus, these provisions aim to equip the central government
with adequate powers to maintain the nation’s integrity and stability while
combating threats to its safety.

However, the invocation of emergency powers has far - reaching conse-
quences on the enjoyment of fundamental rights. Article 358 enables the
suspension of the rights guaranteed under Article 19 (freedom of speech,
assembly, association, etc.) for the duration of national emergency. Addi-
tionally, Article 359 grants the President the power to suspend the right to
approach courts for the enforcement of any fundamental right under emer-
gency. It is evident that during emergencies, the fidelity to the doctrine of
the rule of law and commitment to individual rights might be compromised.

The imposition of the first national emergency in 1962 during the India -
China war had a limited impact on fundamental rights as it lasted for only
two months. The second emergency, invoked during the India - Pakistan
war in 1971, also did not result in a significant rights violation. However,
the third national emergency, declared in 1975 by then Prime Minister
Indira Gandhi - widely known as the Emergency - led to an unparalleled
encroachment of civil liberties.

The 1975 Emergency was a striking example of how the exercise of
emergency powers could lead to the suspension of democratic processes and
the curtailment of fundamental rights. Press freedom was heavily censored,
opposition leaders detained without trial, and the right to property and the
right to life and liberty were severely restricted. This period was marked by
numerous instances of abuse of power, such as forced sterilization campaigns
and slum clearance drives, which further attenuated the respect for human
dignity and rights.

The judiciary played a crucial role in determining the limits of emergency
powers - though its response during the Emergency was less than adequate.
The decision in ADM Jabalpur v. Shivakant Shukla (1976) reflected the
weakness of the judiciary in upholding the fundamental rights during the
Emergency. The Supreme Court, in this case, held that the right to approach
the court for enforcement of rights under Article 21 (the right to life and
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liberty) remains suspended during an emergency. This judgment drew
immense criticism for capitulating to the executive’s demands and abdicating
its core responsibility of acting as the guardian of the Constitution.

In response to the systemic failures during the Emergency, the 44th
Amendment to the Indian Constitution was enacted in 1978. The amend-
ment sought to restrict the scope of suspending fundamental rights during
emergencies by making the suspension of Article 21 non - permissible and
limiting the suspension of enforcement of other rights to only cases where
the right itself is expressly suspended by Presidential order.

The role of the judiciary in the context of emergency powers has evolved
over time. Post the Emergency era, the courts adopted a more cautious
approach in dealing with issues of emergency. In the landmark case Minerva
Mills v. Union of India (1980), the Supreme Court reiterated the impor-
tance of judicial review and emphasized that fundamental rights could not
be abrogated completely during an emergency. This precedent reflects a
commitment to the doctrine of basic structure (established in Kesavananda
Bharati v. State of Kerala, 1973), which posits that certain elements of the
constitution, including the protection of fundamental rights, are unalterable.

Despite the progress made by the Indian judiciary in safeguarding fun-
damental rights during emergencies, concerns persist about the use of
emergency powers to undermine constitutional values. The regular impo-
sition of President’s rule in states and the state’s response to local unrest
(such as the suspension of internet services and arrest of activists in Kashmir
and other regions) demonstrates the need to continually vigilant against the
excesses of emergency powers.

In conclusion, striking a balance between the state’s prerogative to act
decisively during emergencies and the protection of the essential rights and
liberties of its citizens remains an ongoing challenge. By learning from
the past, reforming existing laws, engaging in continued jurisprudential
development, and fostering a culture of commitment to human rights and
the rule of law, India can minimize the impact of emergency powers on
fundamental rights and build a more just, democratic, and resilient nation.
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Suspension and Restriction of Rights: Case Studies from
Indian History

The history of India serves as a testament to the delicate balance between
state power and the individual rights of citizens as enshrined in the Con-
stitution. Over the years, this balance has been put to the test in various
instances where the state has invoked its emergency powers, leading to
the suspension and restriction of fundamental rights. Through these case
studies - the 1962 Sino - Indian war, the 1971 India - Pakistan war, and the
Emergency of 1975 - we can gain valuable insights into how the Indian legal
system has contended with the challenges precipitated by extraordinary
circumstances.

The 1962 Sino - Indian war exposed the vulnerability of India’s borders
and served as an impetus for the government to bolster national security. In
what was seen as a necessary measure to prevent subversion and espionage,
the President of India proclaimed a national emergency under Article 352
of the Constitution. This emergency led to the suspension and restriction
of certain fundamental rights, such as the freedoms of speech, assembly,
and movement, under Article 19. At the time, the majority of the Indian
citizenry supported these measures as necessary sacrifices for the sake of
national security, although some individuals might have chafed against them.

The legal counterpart to the contentious measures enacted during the
Sino - Indian war was the Defence of India (Amendment) Rules, which
furnished the government with expansive powers to control and suppress
individuals and groups that endangered national security. However, this
wide - ranging authority was not without checks: The Supreme Court’s
decision in the State of Madras vs. V.G. Row (1952) clarified that as long as
the Government could demonstrate a rational basis for the measures taken,
they would stand up to constitutional scrutiny. This set a precedent to
uphold the suspension and restriction of fundamental rights in the interest
of national security in extenuating circumstances.

The 1971 war between India and Pakistan once again witnessed the
suspension and restriction of fundamental rights in the name of national secu-
rity. The situation was amplified by the fact that this war was accompanied
by a large influx of East Pakistani refugees, straining the Indian social fabric
and posing a potential security threat. While this national emergency also
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led to the curtailment of certain freedoms under Article 19, the government
demonstrated considerable restraint in comparison to the prior emergency.
In the intervening years, the legislature had instituted safeguards, notably
the Maintenance of Internal Security Act, to protect individual liberties
while still being able to address threats to internal security. Consequently,
the Indian legal system took conscious steps to better preserve individual
rights and ensure that wartime measures would not devolve into arbitrary
and excessive suppression of civil liberties.

However, the most notorious and controversial instance of emergency
powers stifling individual rights remains the 1975 Emergency, born out
of a complex political scenario and the personal ambitions of the then
- Prime Minister, Indira Gandhi. This period is remembered as a dark
chapter in Indian democratic history, marked by rampant abuse of power,
suppression of dissent, and the curtailment of civil liberties. During this time,
the government implemented draconian measures, such as the infamous
Maintenance of Internal Security Act, which enabled detention without trial
and severely undermined the right to life and personal liberty under Article
21.

Reflecting upon these case studies from Indian history, we can discern
several key observations. Firstly, the necessity of emergency powers to
maintain national security and order cannot be denied. However, their
exercise should be guided by the principles of necessity, proportionality, and
reasonableness. Secondly, it is crucial for the legal system to prevent the
erosion of constitutional safeguards for the protection of individual rights in
extreme situations. The courts must rise to the challenge and hold the line
against any state overreach that jeopardizes individual liberties.

As we stand at the crossroads of an increasingly complex and intercon-
nected world, with looming threats to national security and the rights of
the individual, we would do well to learn from our past experiences and
move forward with a renewed commitment to safeguard the delicate balance
between state power and individual rights in exceptional circumstances.
This will require innovation, introspection, and resolve, as well as a deep
sense of responsibility from all the stakeholders in India’s democratic system.
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Judicial Responses: Upholding or Compromising Funda-
mental Rights during Emergencies

Throughout the history of the Indian republic, the government has had to
address various emergencies, both internal and external, that threatened
the political and social fabrics of the nation. Fundamentally, the balance
between individual rights and governmental powers becomes a delicate
act during emergencies, when the suspension of certain rights might seem
essential for the preservation of public order. This chapter will examine how
the Indian judiciary has responded to these challenges and whether it has
upheld or compromised the fundamental rights of the people during times
of crisis.

We initiate the inquiry with the infamous case of A. D. M. Jabalpur
v. Shivakant Shukla, popularly known as the Habeas Corpus case in 1976.
This litigation arose in the backdrop of the Emergency imposed by the then
Prime Minister Indira Gandhi, which led to widespread curtailment of civil
liberties. In a 4 - 1 majority judgment, the Supreme Court held that the
right to move a writ for habeas corpus during the Emergency was suspended,
essentially implying that there was no judicial remedy available to challenge
illegal detentions by the state authorities. It was less a verdict that inspired
confidence in the judiciary’s commitment to protecting the fundamental
rights of citizens.

The Habeas Corpus case represented a dark chapter in Indian consti-
tutional law. However, it is crucial to note that the judiciary has not
always ceded its powers before the executive during emergencies. The 44th
Constitutional Amendment, enacted in response to the excesses of the 1975
Emergency, somewhat reversed the deleterious effects of the Habeas Corpus
case. It limited the suspension of fundamental rights during an emergency
only to those guaranteed under Articles 19, 21, and 22. This amendment
essentially ensured that future judicial responses to emergency situations
would be more rights - conscious.

The Supreme Court took the opportunity in the post - Emergency era to
display a more assertive stance in protecting fundamental rights in various
cases. In Ram Manohar Lohia v. State of Bihar (1966), the Court upheld
Lohia’s right to freedom of speech and expression and invalidated his deten-
tion. It struck a balance between the need for the state to maintain public
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order and the individual’s right to express dissent. This set the precedent
for the Court to adopt a more profound scrutiny of the executive’s actions
while imposing restrictions on fundamental rights during emergencies.

The decision in Minerva Mills Ltd v. Union of India (1980) further
evidence of the judiciary’s commitment to preserving constitutional guaran-
tees even in crisis situations. In this case, the Apex Court ruled that the
suspension of fundamental rights could not alter the ”basic structure” of
the Constitution, thus maintaining the primacy of democratic principles
and the rule of law. This verdict reinforced the higher courts’ central role in
reviewing executive measures that threatened liberties in times of turmoil.

India’s constitutional framework provides a mechanism for balancing
between the protection of fundamental rights and the exigencies of state
power during emergencies. Over the years, the Indian judiciary has displayed
an evolving awareness of maintaining this delicate equilibrium. The Habeas
Corpus case may still haunt the collective consciousness of legal scholars
and the citizens alike, but the judiciary has since shown its commitment to
uphold and protect individual liberties in testing times.

As we progress into a future ridden with unprecedented challenges, such
as terrorism, cyber warfare, and climate - induced calamities, the ability of
the Indian judiciary to create nuanced jurisprudence that reconciles these
evolving threats with the sanctity of fundamental rights will be crucial. A
robust, independent, and responsive judiciary will be key to preserving the
core values of India’s constitutional democracy in the face of adversity and
ensuring that the nation emerges stronger and more equitable after the
storm has passed.

Balancing State Power and Individual Rights: Recom-
mendations and Strategies for Strengthening Constitu-
tional Safeguards

Throughout the course of Indian legal history, there have been numerous
instances where state power has come into conflict with individual rights.
Fundamentally, building robust constitutional safeguards that successfully
balance these two critical considerations is a fundamental priority for any
democracy. While the Indian Constitution has provided ample provisions for
the protection of individual liberties under its system for Fundamental Rights,
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there have been pressing concerns regarding the power of the state to curtail
or suspend these rights, especially during periods of crisis. This chapter
recommends and analyses several strategies for strengthening constitutional
safeguards to ensure that state power and individual rights remain in
harmony, thereby curbing the possibility of conflicts and promoting the
protection of human rights and democracy.

One of the essential recommendations is the reassessment and redefinition
of laws governing the state of emergency. The Indian Constitution has laid
down provisions for emergencies in Articles 352, 356, and 360. During
these periods, many fundamental rights are automatically suspended or
restricted to secure public order and safety. However, the history of the
exercise of emergency powers in India has shown the potential for misuse,
most notably during the Emergency of 1975 - 77. Thus, there is a need to
critically examine and refine these laws to ensure that they are invoked only
when absolutely necessary, and any suspension of rights is proportionate
to the actual threat at hand. This reassessment should focus on narrowing
the grounds for the declaration of an emergency, introducing procedural
safeguards such as parliamentary approval, and setting strict timelines for
their duration.

Secondly, judicial intervention is a critical tool for guaranteeing the
protection of individual rights in instances of conflict with state power.
India’s judiciary has shown remarkable resilience in its activism over the
years, through key judgments like Maneka Gandhi vs. Union of India and
Kesavananda Bharati vs. State of Kerala. These decisions contributed
significantly to the evolution of Indian jurisprudence, providing the basis for
the Due Process Doctrine and the Basic Structure Doctrine. The judiciary
must exercise its power of judicial review assertively and justly, striking
down any executive or legislative action that impinges on fundamental rights
or violates the spirit of the constitution. It must remain a constant guardian
of individual liberties, fostering an environment of checks and balances to
avoid concentration of power in the executive or legislature.

In addition to judicial activism, Public Interest Litigation (PIL) has
emerged as an essential mechanism for upholding individual rights, especially
for the poor and marginalized sections of society. PIL democratizes the
process of justice and access to the courts, enabling any person to approach
the judiciary on behalf of those unable to do so. The further promotion and
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encouragement of PILs by the judiciary and the inclusion of education on
its potential in legal curricula can help in reaching out to the masses and
raising awareness of their fundamental rights.

Moreover, institutions like the National Human Rights Commission
(NHRC) and State Human Rights Commissions (SHRCs) are indispensable
for the protection and promotion of human rights. They act as a watchdog
for any violation by state actors or in cases where the state fails to protect
its citizens. Strengthening these institutions entails increased autonomy,
resources, and powers to more effectively investigate and act on human rights
concerns. These institutions need to be proactive and accessible, enabling
citizens to approach them when their rights are violated or threatened.

Lastly, building a culture of human rights education and awareness is a
crucial step towards creating a society that upholds individual rights. This
includes the incorporation of human rights education in school curricula,
teaching future generations the value of human dignity, justice, and equality.
It also involves the engagement of civil society, NGOs, and the media in
raising awareness on critical matters concerning individual rights, the rule
of law, and the importance of an independent judiciary.

The delicate balance of power between the state and the individual forms
the cornerstone of a democratic society. In order to achieve this equilibrium
in India, a concerted effort from the legislature, judiciary, executive, human
rights institutions, and the citizens themselves, is required. By implementing
the suggested recommendations and strategies, India can strengthen its
constitutional safeguards and foster a society where the rule of law triumphs
over arbitrary state power. Moving forward, it is through this harmonious
balance of power that India will weave together its diverse fabric of culture,
religion, and aspirations in the pursuit of a truly egalitarian and just society.



Chapter 7

Equality and Social
Justice: Critical Analysis
of Socially and
Economically
Disadvantaged Groups

Achieving social justice and ensuring meaningful equality for the disadvan-
taged segments of the population have always been central to the Indian
Constitution’s vision. The framers of the Constitution were aware of the
harsh realities faced by the marginalized sections of society and sought to
create a legal framework that would empower them to rise above historically
entrenched inequalities. This chapter undertakes an examination of some of
the most vulnerable groups in Indian society and analyzes the legal mecha-
nisms designed to uplift them. We seek to delve into the practical impact
of these legal provisions and the challenges faced in realizing substantive
social justice in India.

One of the most disadvantaged groups in Indian society has historically
been the Scheduled Castes and Scheduled Tribes (SCs and STs). These
communities, particularly the SCs, have faced untouchability and extreme
social ostracization for centuries. Consequently, the Constitution contains
multiple provisions that seek to empower this community. These provisions,
enshrined in Articles 15, 16, 17, 46, and 335, help to combat caste - based
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discrimination both through affirmative action and stringent punishment
for those who indulge in untouchability practices.

The trajectory of these legal provisions - from theory to practice - has
not been without obstacles. Practical implementation of reservation policies
has often resulted in a lack of adequate representation for the marginalized
communities in institutions of higher education and government services.
Moreover, despite the abrogation of untouchability, socially sanctioned
practices of discrimination continue. The gap that remains between the
constitutional promise enshrined in these provisions and the lived reality of
SCs and STs can only be bridged with the state’s concerted efforts and a
societal change in mindset.

Another group that the Indian Constitution seeks to empower is women
- who have for long been subjected to a patriarchal social order. Although
the Constitution guarantees the right to equality (Article 14) and prohibits
discrimination on grounds of sex (Article 15), the idea of gender justice goes
beyond these basic rights. A progressive socio - economic transformation
would include, among other things, the realization of reproductive rights,
equal remuneration, and access to healthcare and education. Despite several
legal provisions aimed at achieving gender justice, including the Maternity
Benefit Act, Equal Remuneration Act, and the Domestic Violence Act, a
lot more needs to be done to bridge the gender gap. Importantly, the role
of the judiciary - through path - breaking judgments such as the Vishaka
guidelines and the triple talaq case - in advancing the cause of social justice
must be duly acknowledged.

Moving on to minorities, the Constitution seeks to ensure cultural and
educational rights for religious and linguistic minorities through Articles
29 and 30. However, the Indian landscape often witnesses instances of
communal and sectarian violence. It is necessary, therefore, for the state
machinery to be vigilant and actively work to protect the interests and
rights of minority communities. Besides, progress must also be made in
addressing the discriminations faced by the LGBTQ+ community in India.
The recent Supreme Court judgment decriminalizing homosexuality (Navtej
Singh Johar case) is a positive step in this direction, reflecting the need for
the wider recognition and upholding of their rights.

The overarching theme across discussions of different vulnerable groups
is that the state must be proactive in addressing their concerns and must
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demonstrate an unrelenting commitment to social justice. Although the
Indian Constitution provides the basis for protection and advancement
of their rights, the operationalization of these provisions necessitates a
concerted effort from all stakeholders - including the state, civil society, and
the general public.

As we come to the end of this chapter, we realize that the battle for
social justice and achieving meaningful equality is an ongoing one. The
Constitution is the guiding light, but it will take the persistent work of
several hands to turn the tide in favor of the disadvantaged. As we move
forward, let us hope that the combined strength of the legal provisions,
active judiciary, vigilant government, and responsive civil society will help
rewrite the narratives of the marginalized and usher in an era of social
justice and equality that truly upholds the ideals of the Indian Constitution.

Defining Equality and Social Justice: Conceptualizing
the Rights of Disadvantaged Groups

In addressing the notion of equality and social justice, one must engage in a
thorough analysis of how the rights of disadvantaged and marginalized groups
are conceptualized, protected, and promoted in a just society. Equality, in
its broadest sense, can be understood as the assurance of equal opportunities,
resources, and treatment to all individuals regardless of their age, gender,
caste, religion, or socio - economic background. Social justice, on the other
hand, underscores the importance of creating an inclusive society that
empowers every citizen to participate actively and equitably in shaping their
lives and the larger community.

While equality may seem like an abstract concept, it has concrete im-
plications on the everyday lives of individuals belonging to marginalized
and underprivileged groups. Discrimination and bias can manifest through
several mechanisms - systemic, institutional, interpersonal, and internalized
- leading to disparities in access to education, health care, gainful employ-
ment, political representation, and other resources. As a result, members
of disadvantaged sections of society often find themselves excluded from
decision - making processes that directly impact their well - being.

Recognizing the disparities faced by such groups, the Indian Constitution
enshrines various provisions to protect and promote equality and social
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justice. The concept of social justice in India, however, extends beyond mere
formal equality. It challenges the deeply ingrained social hierarchies and
norms that perpetuate discrimination, prejudice, and exclusion. It calls for
the transformative dismantling of these hierarchies and the empowerment of
marginalized individuals and communities through comprehensive, inclusive,
and context - specific measures.

Let us consider, for example, the affirmative action policies aimed at
the upliftment of the Scheduled Castes (SCs) and Scheduled Tribes (STs)
in India. Historically, these groups have suffered centuries of exclusion and
discrimination due to the caste system - a hierarchical social order that
placed them at the bottom rung in Indian society. Recognizing the need
to rectify these historical injustices, affirmative action programs in India
have sought to empower SCs and STs by providing reservations and quotas
in government jobs, higher education, and public services. These measures
have enabled many individuals from these communities to break free from
the shackles of their disadvantaged past and chart a more equitable future
for themselves and their families. However, the implementation of such
policies is not without controversy, as some argue that they perpetuate
discrimination by rewarding individuals based on their caste rather than
merit.

The Indian legal system plays a crucial role in the identification and en-
forcement of the rights of disadvantaged groups. Several landmark judgments
have broadened the scope of constitutional provisions aimed at fostering
social justice and equality. For instance, the Supreme Court’s progressive
interpretation of Article 21 - the right to life and personal liberty - has
resulted in the recognition of the right to clean air, safe drinking water,
and uncontaminated environment, all of which have significant implications
for members of disadvantaged communities who often bear the brunt of
environmental degradation.

The concept of social justice permeates numerous court decisions wherein
the judiciary has stepped in to uphold and expand the rights of disadvan-
taged groups. This includes judgments that safeguard the rights of religious
and linguistic minorities, as well as women and children. The court has not
hesitated to scrutinize state policies and actions in light of the broader prin-
ciples of equality and social justice when the need arises, thereby reflecting
a vibrant and dynamic engagement with these core values.
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It is essential to appreciate that the quest for equality and social justice
will never be complete without the active participation of individuals and
communities themselves. Grassroots movements and campaigns led by
disadvantaged groups play a pivotal role in spurring legal and policy reforms
while ensuring that they are grounded in the lived experiences of the affected
populations. Such movements illustrate the power of collective action - how
mobilizing, organizing, and advocating for one’s rights can translate into
positive social transformation.

In conclusion, the journey towards a more egalitarian and just society
is not linear, nor is it devoid of challenges. There are no one - size - fits -
all solutions, nor can we rely solely on legal or policy interventions. The
pursuit of equality and social justice in India must, therefore, be understood
as an ongoing, multifaceted process. Taking lessons from the successes and
failures of the past, Indian society must continually evolve and adapt its
strategies aimed at empowering the disadvantaged, ensuring that the broader
principles of justice, dignity, and equality enshrined in the constitution are
not mere rhetoric, but rather, tangible realities for all citizens.

Constitutional Safeguards: Provisions for Socially and
Economically Disadvantaged Groups in Indian Constitu-
tion

The Indian Constitution stands as the ultimate testament to the nation’s
journey towards democracy, rule of law, and social justice. It is a living and
dynamic document embodying the aspirations and dreams of millions of
people who have strived to build an egalitarian, inclusive, and fair society. In
particular, the Constitution has sought to address the historical, deep-rooted,
and pervasive discrimination faced by certain sections of the population
by incorporating specific reservations, special provisions, and affirmative
action measures. The aim of these provisions is to uplift and empower
disadvantaged groups, close socio - economic gaps, and break the shackles of
centuries - old marginalization.

One of the most formidable challenges faced by the framers of the Indian
Constitution was the issue of social and economic inequality emanating from
the caste system, which had left millions of people - mainly the Scheduled
Castes (SC) and Scheduled Tribes (ST) - deprived of the most basic rights
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and entitlements. The caste system, deeply entrenched in Indian society, had
created a hierarchical structure of social strata, defying the core principles
of equality, liberty, and fraternity. To build a just and fair society, the
Constitution had to address this historical injustice and lay the foundations
of a more inclusive and representative political, social, and legal order.

The Indian Constitution divided the population of the country into
various categories for the purpose of affirmative action, namely, Scheduled
Castes, Scheduled Tribes, Other Backward Classes (OBC), and economically
weaker sections (EWS). Article 15(4) is one such provision that enables
the state to make special provisions for the advancement of socially and
educationally backward classes of citizens or for the Scheduled Castes and
Scheduled Tribes. It attempts to remedy the historical injustice inflicted
on these communities by taking affirmative action for their social and
economic upliftment. Similarly, Article 16(4) provides for reservations in
public employment for these categories of people. These provisions have
played a pivotal role in enhancing representation and inclusivity in public
services.

Article 46 is a Directive Principle of State Policy that explicitly directs
the state to promote the educational and economic interests of the weaker
sections of the society, particularly the Scheduled Castes and Scheduled
Tribes, and to protect them from social injustice and exploitation. While
Directive Principles are not legally enforceable, they have guided the execu-
tive and the judiciary in formulating welfare policies and legal interventions
aimed at the advancement of these disadvantaged groups.

Another crucial constitutional safeguard for the protection of the rights
of disadvantaged groups is Article 338, which provides for the establishment
of the National Commission for Scheduled Castes (NCSC) and Article 338A
for the creation of the National Commission for Scheduled Tribes (NCST).
These commissions serve as institutional watchdogs to oversee the welfare,
social, educational, and economic development of SC/ST communities.
They have the authority to investigate complaints, monitor compliance with
various safeguards, and advise the central and state governments on policy
formulation for the upliftment and protection of these communities.

The Indian Constitution also contains provisions addressing the social
and educational rights of minorities, both religious and linguistic. Article
29 and 30 guarantee the protection of minority interests and the right
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of minorities to establish and administer educational institutions of their
choice. The Supreme Court has consistently emphasized the importance of
protecting minority rights in a pluralistic society like India.

The constitutional safeguards for socially and economically disadvantaged
groups in the Indian Constitution are not without their limitations and
challenges. Despite more than seven decades since the adoption of the
Constitution, socio - economic disparities and discrimination persist to this
day. Issues such as inadequate representation in higher education, lack of
employment opportunities, and caste - based prejudices continue to plague
these communities. Further, the debate over the relevance, purpose, and
scope of reservations has intensified in recent years, with questions being
raised about the effectiveness of these measures in achieving genuine social
equity and justice.

In conclusion, the Indian Constitution displays a profound commitment
to the upliftment and empowerment of socially and economically disadvan-
taged groups, through an array of constitutional safeguards and affirmative
action measures. These provisions embody the essence of inclusiveness,
social progress, and distributive justice that lie at the core values of the
constitution. As India moves forward in its quest for socio-economic equality
and fraternity, it must continue its unwavering commitment to the ideals
embedded in these provisions, address the inherent challenges, and ensure
that the benefits of social and economic justice reach the most marginalized
and vulnerable sections of society.

In the following chapter, we will delve into how the Indian judiciary,
through its landmark judgments and active interpretation of these constitu-
tional safeguards, has shaped the discourse on equality and empowerment
of disadvantaged groups in India, and the challenges and prospects that lie
in future in ensuring a meaningful realization of social justice as enshrined
in the Constitution.

Judicial Activism and Social Justice: Landmark Cases
on Equality and Empowerment of Disadvantaged Groups

Judicial activism in India has played an indispensable role in advancing social
justice for disadvantaged groups. By interpreting and expanding the scope
of fundamental rights enshrined in the Constitution of India, the judiciary
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has made efforts to overcome structural inequalities and discrimination that
has historically impacted these marginalized communities. This chapter
delves into landmark cases that demonstrate the judiciary’s commitment to
social justice and their far-reaching implications on the lives of the country’s
most vulnerable citizens.

Beginnings in social justice
Historically, Indian society has been plagued by social hierarchies and

discrimination in the form of the caste system. This hierarchical system of
social stratification has persisted despite the Indian Constitution’s efforts
to promote equality, prohibit discrimination, and protect the social and
economic rights of disadvantaged sections of society. Judicial activism,
where courts assume an active role in public policy, has sought to address
the needs of these vulnerable groups, including women, Scheduled Castes
(SCs), Scheduled Tribes (STs), and other minority communities.

Landmark cases addressing social justice issues
In the case of ’Chameli Singh v State of U.P.’ (1996), the Supreme Court

recognized the right to live with dignity as a core element of the right to life
under Article 21 of the Indian Constitution. This case revolved around the
inhabitants of a rural village who were predominantly members of the SC
community. The court ruled that the non - availability of basic amenities
like proper roads, safe drinking water, and medical facilities violated the
villagers’ right to live with dignity, thus mandating the state to provide these
essential services to uplift the living conditions of marginalized communities.

In ’Mohini Jain v Union of India’ (1992), the Supreme Court examined
the issue of capitation fees imposed by private educational institutions,
which created financial barriers to access quality education for economically
disadvantaged students. The court held that the imposition of such fees vio-
lated the fundamental rights to education and equal opportunity enshrined
in Articles 21 and 14 of the Constitution. This judgment highlighted the
judiciary’s conviction that all citizens, regardless of their background, have
a right to accessible and affordable education.

The case of ’Vishaka v State of Rajasthan’ (1997) laid the foundation for
the recognition and prevention of sexual harassment at the workplace. The
case was initiated by women’s rights activists after the rape of Bhanwari Devi,
a grassroots government worker who tried to stop a child marriage. The
Supreme Court issued guidelines,popularly known as ’Vishaka Guidelines,’
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to address workplace sexual harassment and directed the government to
enact appropriate legislation. The judgment served as a crucial step in
affirming women’s right to a safe working environment and paved the way for
the eventual enactment of the Sexual Harassment of Women at Workplace
(Prevention, Prohibition and Redressal) Act, 2013.

The ’M. Nagraj v Union of India’ (2006) case dealt with the issue
of reservation in promotion for SCs and STs in government jobs. The
Supreme Court upheld the constitutional validity of these reservations
and stated that promoting the marginalised communities was essential to
achieve substantive equality and social upliftment. However, the court
imposed certain limitations on the extent to which reservations could be
applied, aiming at a balance between affirmative action and the principle of
meritocracy.

’Navtej Singh Johar v Union of India’ (2018) marked the decriminal-
ization of consensual homosexual acts between adults under Section 377
of the Indian Penal Code, thereby recognizing the rights of the LGBTQ+
community. The ruling emphasized the principles of dignity, privacy, and
non-discrimination and fostered an inclusive society where individuals could
exercise their rights without fear of persecution.

The road ahead for judicial activism and social justice

These landmark cases have elucidated the judiciary’s proactive role
in addressing social justice issues in India. By interpreting the scope of
fundamental rights creatively and progressively, the courts have played a
crucial part in advancing social transformation and fostering an inclusive
society. However, much work is still required to reinforce the implementation
of these judgments and to address emerging challenges related to legal
recognition and protection of disadvantaged communities.

The chapter’s exploration of judicial activism and landmark cases on
social justice resonates with wider discussions of how the Indian judiciary
can be a catalyst for change. As the world races ahead, so must India,
focusing not only on the fundamental rights of citizens but also realizing
the collective aspiration of a nation that dignifies and promotes the welfare
of all people, regardless of their social, economic, and cultural backgrounds.
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Challenges and Future Prospects: Ensuring Meaningful
Equality and Social Justice for the Marginalized

The quest for equality and social justice is a complex process that remains a
primary concern for justice -seekers across the globe. In India, the challenges
that marginalized groups face are diverse and intersect in many ways, such
as through caste, gender, religion, and socioeconomic status. Despite
constitutional safeguards and progressive changes in the legal framework,
India still faces barriers in ensuring that these marginalized groups experience
meaningful equality and social justice.

While the Indian Constitution guarantees fundamental rights to all
citizens, particularly through the provisions of Articles 14 to 18, which
emphasize equality and non - discrimination, the practical implementation
of these rights remains elusive for several disadvantaged communities. To
overcome these challenges and bring forth meaningful change in the lives of
the marginalized, it is essential to first examine the specific issues faced by
these vulnerable groups.

One such challenge is the deeply ingrained caste system in India, which
continues to create social, economic, and educational barriers for millions
of people, particularly those belonging to Scheduled Castes and Scheduled
Tribes. Despite affirmative action programs, reservation policies, and the
Prohibition of Discrimination on Grounds of Caste, these communities con-
tinue to experience segregation and violence, as well as fewer opportunities
for economic and political advancement. This calls for a necessary review
of governmental policies and programs to ensure optimal outcomes and
effective implementation.

Another significant hurdle in achieving meaningful equality and social
justice for the marginalized population in India is the widespread prevalence
of gender discrimination. With a strong patriarchal society and high levels
of gender - based violence, women and girls in India face considerable
barriers in accessing their fundamental rights. Notably, the incidences of
domestic violence, workplace discrimination, and sexual assault remain
alarmingly high, signifying a clear need for more robust, victim - sensitive
legal mechanisms and support systems.

religious and linguistic minorities in India deserve particular attention
when discussing social justice and equality. Discrimination faced by reli-
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gious minorities often results in their marginalization and socio - economic
exclusion. This highlights the need for better interfaith dialogue, sensitive
legal adjudication, and strengthening of the rights contained in Article 29
and 30 of the Constitution for preserving cultural, linguistic, and religious
identities.

The future prospects for ensuring meaningful equality and social justice
for marginalized groups in India hinge upon the abilities of the legal system
and law enforcement agencies to effectively implement policies and regula-
tions designed to dismantle the barriers these groups face. Moreover, there
is a need to strengthen the judiciary’s capacity to address the challenges
faced by marginalized groups through legal reforms, innovative judgments,
and increased access to justice mechanisms.

One notable approach is the increased use of public interest litigation
(PIL), which has empowered the marginalized sections of society to seek
judicial redress for their grievances and bring forth social change. The
Indian judiciary should continue to encourage PILs and judicial activism to
protect the fundamental rights of marginalized groups, acting as a catalyst
for promoting equality and social justice in the society.

However, the Indian legal system alone cannot carry the entire burden
of ensuring meaningful equality for marginalized groups. It is vital for other
stakeholders, including civil society organizations, academicians, media, and
even individual citizens, to recognize their role in promoting equality and
social justice. This includes challenging discriminatory practices, raising
awareness about the rights and entitlements of marginalized groups, and
advocating for inclusive policy reforms and programs.

While the journey towards ensuring meaningful equality and social justice
for the marginalized may be long and arduous, India’s diverse and pluralistic
society has shown remarkable resilience and adaptability throughout its
history. As Mahatma Gandhi once said, ”Be the change you wish to see in
the world.” It is the collective responsibility of all Indians to embrace this
spirit and continue working together to create a more equitable and just
society for all citizens.

In doing so, we must bear in mind the fundamental principles enshrined
in the Indian Constitution, as well as the guiding light offered by the
international human rights framework, as we keep pushing the boundaries
of our legal progress. By transforming the culture of rights in India and
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continously revisiting our institutions, we shall ultimately come to witness
a society where marginalized groups can access and enjoy the fundamental
rights accorded to them, creating a more vibrant and inclusive democracy.



Chapter 8

Fundamental Duties and
the Directive Principles:
Balancing Rights and
Responsibilities

The Indian Constitution, in its quest to safeguard individual rights and
liberties, also recognizes the importance of maintaining equilibrium between
such rights and the duties and responsibilities of individuals towards society.
This intricate balance is reflected in the unique coexistence of Fundamental
Rights, Directive Principles of State Policy, and Fundamental Duties in the
Indian Constitution. While the Fundamental Rights articulate the various
liberties enjoyed by individuals, the Directive Principles of State Policy
enshrine the goals that the Indian State seeks to achieve, reflected through
the medium of socioeconomic policies. On the other hand, Fundamental
Duties are a set of obligations imposed upon citizens, emphasizing their
responsibilities towards the community and the nation.

The inception of Fundamental Duties and Directive Principles in the In-
dian constitutional philosophy can be traced back to the pre - constitutional
era. The evolution of these features has been influenced by various sources
like the Irish Constitution, totalitarian regimes of the Soviet Union and Ger-
many, as well as indigenous Indian values. However, their incorporation into
the Indian Constitution was not solely a result of international borrowings
and has a unique genesis of its own.
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The Constituent Assembly Debates on this subject witnessed a rich
interplay of divergent thoughts and deliberations. While Dr. B.R. Ambedkar
held the view that the Directive Principles should not be legally enforceable,
others argued that such provisions must be made obligatory. Eventually,
the members of the Assembly reached a consensus on incorporating these
provisions without conflating them with the justiciable rights. The logic
behind this decision can be attributed to the fact that while the Drafting
Committee was keen on laying down a comprehensive schema of rights, it was
equally conscious of the socioeconomic disparities and political contingencies
that the young nation was set to face.

The adoption of Directive Principles and Fundamental Duties in the
Indian Constitution, despite being non - justiciable, has had a significant
impact on the country’s legal and constitutional landscape. Although
these provisions are legally non - enforceable, they have managed to exert
influence over the interpretation of Fundamental Rights through judicial
pronouncements. Over time, the Indian judiciary has played an immense role
in harmonizing these constitutional tenets, thereby mitigating the tensions
between individual rights and social responsibilities.

For instance, the Supreme Court of India, in a series of landmark
decisions, has expanded the scope of Fundamental Rights by interpreting
them in consonance with the Directive Principles. The apex court has
adopted a creative jurisprudence by coalescing the ideas of Fundamental
Rights and Directive Principles, such as merging the objectives of social and
economic justice enshrined in Directive Principles with the Fundamental
Right to Equality. This interpretative approach has shaped various areas of
Indian law, including the right to free legal aid, protection of marginalized
communities, and ensuring environmental justice.

Moreover, the Fundamental Duties, engrafted into the Indian Constitu-
tion during the turbulent times of the Emergency, have acquired importance
through various judicial pronouncements. Despite their non - enforceability
in court, these duties serve as a constant reminder of the obligations of
Indian citizens towards the nation and provide a moral compass to the
exercise of individual rights. They have also been instrumental in shaping
judicial activism by opening new avenues, such as the mechanism of Public
Interest Litigation (PIL), which provides a platform for citizens to raise
public issues in court.
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The delicate balancing act between Fundamental Rights, Directive Prin-
ciples, and Fundamental Duties in the Indian Constitution has fostered an
innovative legal framework that nourishes the concept of an organic, living
constitution. This harmonious conglomeration of rights, duties, and princi-
ples has facilitated a progressive and inclusive jurisprudence, promoting a
healthy balance between individual liberties and collective welfare.

In effect, the Indian Constitution represents a unique fusion of individual
rights and community - oriented values, skillfully calibrated to navigate the
conflicting requirements of socioeconomic development and preservation of
individual freedoms. This intricate balance, woven into the constitutional
tapestry, epitomizes the convictions and aspirations of a diverse and dynamic
nation, constantly evolving to meet the shifting needs and expectations of
its citizenry. As the world grapples with contemporary challenges, such
as climate change, economic inequality, and technological advancements,
the Indian constitutional narrative offers a compelling model for combining
individual rights with the broader pursuit of social and economic justice.

With its eyes embarked on the horizon of progress and ears attuned to
the resonant voices of its diverse populace, the Indian Constitution continues
its journey, accompanied by a ceaseless chorus of rights and responsibilities,
harmoniously converging into a vibrant and evolving legal symphony.

Introduction: The Place of Fundamental Duties and
Directive Principles in Indian Jurisprudence

Introduction: The Place of Fundamental Duties and Directive Principles in
Indian Jurisprudence

While the Indian Constitution enshrines an unequivocal commitment to
Fundamental Rights, it also incorporates an intricate relationship between
the Fundamental Duties and the Directive Principles of State Policy. The
genesis of this relationship can be traced back to the Constituent Assembly
Debates, an opus of Indian political thought that laid the foundation for a
rights - based legal paradigm. However, the simultaneous emphasis on the
duties of the citizens and the Directive Principles adds a unique dimension
to Indian jurisprudence. This tripartite arrangement of Fundamental Rights,
Fundamental Duties, and Directive Principles, in many ways, defines the
Indian model of constitutional democracy.
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The Constituent Assembly, through its brilliant and diverse group of
experts, engaged in a thorough examination of social, economic, and political
conditions that prevailed at the time of India’s independence. With a
confluence of diverse cultures, mindsets, and experiences, one can witness
the intellectual richness of the Assembly’s deliberations, which in turn,
played an essential role in framing the Indian Constitution. It is imperative
to examine these debates to understand the rationale behind including
explicit provisions for fundamental duties and directive principles, and
the manner in which these provisions were intended to interact with the
fundamental rights.

While Fundamental Rights serve as the bulwark of Indian constitutional
democracy, protecting individual liberties against state intrusion, the Di-
rective Principles reflect the vision of a just, equitable, and progressive
society. These principles, though non - justiciable in nature, provide norma-
tive guidelines for the state to achieve socio - economic justice. In a sense,
they embody the ’positive rights’ that the state is obligated to achieve,
albeit aspirationally. The Fundamental Duties, on the other hand, provide
a counterbalance to the rights discourse by emphasizing the importance of
responsible citizenship and civic integrity.

The interrelationship between rights, duties, and directive principles
is fascinating, as it embodies the constitutional ambition of creating a
balance between individual autonomy and collective welfare. While the
rights enshrined in the Constitution are essential for fulfilling the aspirations
of personal liberty and emancipation, the duties and directive principles
introduce an element of social responsibility and solidarity. This thought -
provoking juxtaposition echoes the ancient conception of Dharma, as well
as lends credence to the Gandhian notion of ’trusteeship’; the idea that the
privileges enjoyed by individuals must be accompanied by an unwavering
sensitivity towards the well - being of society.

One must not overlook the extensive and influential role played by the
Indian judiciary in evolving the interpretation of these provisions. Through
its consistent efforts in expanding the scope and nature of Fundamental
Rights, the judiciary has streamlined the interplay between rights, duties,
and directive principles. A remarkable example of this development is the
Supreme Court’s adherence to the doctrine of harmonious construction,
which seeks a meaningful convergence of these provisions, ensuring that the
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goals of individual freedom, social justice, and national progress remain
entwined.

Moreover, the reinterpretation of these principles by the judiciary in
landmark cases has transformed the Directive Principles from mere aspira-
tional mandates to principles that breathe life into the Fundamental Rights.
By doing so, the Directive Principles foster a symbiotic relationship with
Fundamental Rights, both substantively and procedurally.

As India continues to grapple with multifaceted challenges, ranging
from socio - economic disparities to cultural confrontations, it is of utmost
importance to revisit, reimagine, and reiterate the foundational ideals of the
Indian constitutional system. The delicate balance between rights, duties,
and directive principles ought to be unequivocally upheld and ingrained in
the national consciousness. This process calls for proactive engagement and
introspection by various stakeholders, including the judiciary, the legislators,
and the civil society. Amidst palpable tensions and inherent contradictions
inherent in the legal discourse, the challenge lies in ensuring a vibrant, re-
silient and adaptable framework for constitutional rights and responsibilities
in India. As the democratic ethos evolves, the contours of Indian jurispru-
dence must continue to strike an equipoise between individual liberties and
collective aspirations - a dance that has sustained the Indian constitutional
edifice for more than seven decades.

The Constituent Assembly Debates: Origins, Rationale,
and Purpose of Fundamental Duties and Directive Prin-
ciples

The Constituent Assembly Debates represent a critical juncture in the
development of Indian constitutional history. They serve as a unique
platform for research and analysis of the intentions and aspirations of
the framers of the Constitution. One of the pivotal aspects of the debates
revolved around the inclusion of Fundamental Duties and Directive Principles
in the Constitution. Discussions on these issues were intense and heated
as the framers grappled with striking a balance between the rights of the
citizens and the duties and responsibilities expected of them to create a
harmonious and egalitarian society.

The genesis of the inclusion of Fundamental Duties and Directive Prin-
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ciples in the Indian Constitution can be traced back to the report of the
Sub - Committee on the Constitution of India, which was set up under
the aegis of Congress in 1947. In the report, two key concerns pertained
to social and economic justice and ensuring that citizens were aware of
and performed their duties to society. These concerns were sourced from
the vision of an inclusive India discussed by the Congress Party and other
individuals involved in the drafting process, who drew inspiration from
several international debates and philosophical accounts emerging in the
post - World War II era.

During the Constituent Assembly Debates, Dr. B.R. Ambedkar, the
chief architect of the Indian Constitution, emphasized the significance of
incorporating Fundamental Duties into the Constitution. He argued that in
order to create a just and equitable society, it was essential for citizens to
consciously exercise their rights and responsibilities. He found no distinction
between rights and duties, stating that the observance of one’s rights was
automatically the performance of one’s duties. While rights and freedoms
provided a framework for individual development, duties served as a means
of social cohesion.

Another major concern was the social and economic dimensions of rights.
The framers recognized that individual rights alone were insufficient to create
an egalitarian society. To address these concerns, the Directive Principles
of State Policy were formulated as guidelines for framing legislative and
executive policies, aimed at addressing social and economic inequalities.
Many of these principles were inspired by the socialist and welfare ideals
of countries such as Ireland, the Soviet Union, and the United Kingdom.
The framers believed that a welfare state could only be realized through a
concerted and sustained effort by the government.

During the debates, a recurring concern was the non - justiciable nature
of the Directive Principles, which meant that they could not be enforced
by a court of law. Despite this, the framers firmly believed that these
principles had immense moral and political significance. The principles,
such as equal pay for equal work, providing educational opportunities for
all, promoting a uniform civil code, and ensuring the welfare of workers
and the marginalized, were potential catalysts for bringing about social and
economic transformation in India.

In concluding the discussion on Fundamental Duties and Directive Prin-
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ciples in the Constituent Assembly Debates, it is crucial to recognize the
nuanced understanding and vision of the framers of the Constitution. They
held a holistic approach to individual rights and responsibilities, recognizing
that individual aspirations and societal goals were inextricably linked. The
intellectual rigor and in -depth deliberations that the framers invested in the
Constituent Assembly Debates demonstrate the commitment and dedication
they had towards creating a just and equitable society. To this end, the
inclusion of Fundamental Duties and Directive Principles in the Indian
Constitution marked a significant step in shaping the nation’s path towards
realizing social and economic justice, prompting a dialogue that continues
to challenge and inspire turns of legal and social comprehension multiple
decades later.

Directive Principles of State Policy: Classification, Aims,
and Relationship with Fundamental Rights

The Directive Principles of State Policy, enshrined in Part IV of the Indian
Constitution, serve as the guiding light for the Indian government in matters
of governance, legislation, and social and economic policies. These principles,
though not enforceable in court, aim to create a welfare state balancing
social and economic justice with fundamental rights.

The Directive Principles can be broadly classified into three categories,
based on the nature of issues they address - social and economic, political,
and those upholding the Gandhian philosophy. The social and economic
directives seek to promote social, economic, and educational welfare, ranging
from the right to work and adequate means of livelihood to the right to
a decent standard of living. Political directives, on the other hand, focus
on ensuring the effective functioning of the democratic setup, such as the
separation of powers between the executive and judiciary, decentralized
administration through panchayats, and the equal representation of different
communities in public services. Lastly, the Gandhian Directive Principles
emphasize India’s rich cultural heritage, values, and social harmony, pro-
viding equal opportunities for the development of all sections of society,
including the downtrodden and marginalized, while promoting non -violence.

The aims of the Directive Principles are manifold. They are formulated
to ensure an egalitarian and inclusive society, where every individual has
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access to opportunities and resources for growth and progress. By emphasiz-
ing equitable distribution, they seek to reduce the gulf between the rich and
the poor, addressing the inherent socio - economic inequalities, and fostering
a sense of socioeconomic justice. Furthermore, they aim to establish an en-
vironment conducive to a healthy balance between developmental objectives
and environmental protection, ensuring sustainable progress for generations
to come.

The relationship between the Directive Principles and the Fundamental
Rights is complex and intriguing. Although these constitutional provisions
co - exist in the same document, there have been instances of discord. The
constitutional framers designed the Directive Principles as guidelines for the
government to achieve an inclusive, progressive, and just society. In contrast,
the Fundamental Rights act as safeguards against potential state excesses,
ensuring individual liberties beyond the realm of arbitrary infringement.
Consequently, tension arises when these two concepts overlap in specific
cases, necessitating a balance between the competing values.

One such landmark case that exemplifies this tension is the Minerva Mills
Ltd. vs. Union of India (1980). The Supreme Court of India declared two
provisions of the Indian Constitution, added through the 42nd Amendment,
as being unconstitutional. The amendment attempted to provide primacy
to the Directive Principles over Fundamental Rights, which the Court found
against the basic structure of the Constitution. The Court emphasized that
the harmonious coexistence of Fundamental Rights and Directive Principles
is crucial to maintaining the constitutional balance.

In another significant case, the court, while interpreting the Fundamental
Right to life and personal liberty, expanded its scope to accommodate various
rights contained in the Directive Principles, especially those concerning
health, education, and shelter. This dynamic interpretation led to an
increasingly congenial relationship between the two, with the Supreme
Court emphasizing that the Directive Principles can contribute to the
meaningful interpretation and enforcement of Fundamental Rights.

The Indian legal system’s intellectual spiritedness, facilitated through
the horizontal interplay of Fundamental Rights and the Directive Principles,
enables them to act as mutual catalysts, enhancing each other’s role in
shaping a progressive society. As we transition into an era marked by rapid
technological advancements and ever - present challenges, the significance
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of maintaining a harmonious relationship between individual liberties and
collective welfare cannot be overstated. By retaining the delicate balance
between the Directive Principles and Fundamental Rights, we pave the way
for a society that cherishes both individual freedoms and social and eco-
nomic justice. This intricate dance between these constitutional provisions,
requiring constant adjustments and adaptations, symbolizes the enduring
strength of India’s constitutional framework, a testament to the wisdom of
the framers and the resilience of the Indian people.

The Supreme Court Judgments: Evolution of Judicial
Interpretation of Directive Principles and Fundamental
Duties

The Indian judiciary has played a pivotal role in the development and
implementation of directive principles and fundamental duties enshrined
in the Constitution of India. The evolution of judicial interpretation on
these aspects has been instrumental in bringing about significant socio -
economic and political transformations in the country, fostering the growth
of a welfare state and inculcating a sense of civic responsibility among
citizens. The Supreme Court, in particular, has played a prominent role
in interpreting, articulating, and advancing these constitutional values and
aspirations.

In the early years of the Indian Republic, the Supreme Court primarily
focused on upholding the primacy of fundamental rights, often at the cost
of diluting the impact of directive principles of state policy. The courts
were hesitant to espouse an activist approach in enforcing directives, which
they viewed as subservient to fundamental rights. The ruling in the case of
State of Madras v. Champakam Dorairajan (1951) reflected this judicial
reluctance and stood as a critical example of the dominance of fundamental
rights as the Court struck down a policy that reserved seats in educational
institutions for certain castes, as it violated the right to equality guaranteed
under Article 15 of the Constitution.

However, this stance underwent a remarkable shift with the landmark
judgment in the case of Kesavananda Bharati v. State of Kerala (1973) that
marked a turning point in Indian constitutional law. Besides propounding
the seminal doctrine of the basic structure of the Constitution, the Court
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recognized the intrinsic interconnectedness and harmonious construction
of fundamental rights and directive principles. This interactive approach
paved the way for judicial activism, wherein the Court imbued directives
with renewed significance, enabling them to act as valuable tools in the
realization of social and economic justice for Indian citizens.

A primary illustration of this new judicial perspective is the case of
Minerva Mills v. Union of India (1980), in which the Supreme Court
unequivocally endorsed the necessity of striking a balance between individual
liberties and the social control of the state. The Court maintained that the
harmonious interpretation of provisions encapsulating fundamental rights
and directive principles would inevitably lead to the enhancement of the
common good and the establishment of a just and egalitarian social order.

Moreover, the Court has progressively expanded the scope of fundamental
rights by shaping and transforming the language of directive principles. For
instance, the Court, through its series of verdicts on right to life under
Article 21, has given effect to several directive principles pertaining to
education, health, ecology, and equal pay for equal work. The judgments in
the cases of Bandhua Mukti Morcha (1984), Olga Tellis (1985), and M.C.
Mehta (1987) underscore this trend of ’constitutionalize’ directive principles.

Moving beyond its responsibility of safeguarding and interpreting funda-
mental rights, the Supreme Court has also played a crucial role in reinforcing
the importance of fundamental duties outlined in Part IVA of the Consti-
tution. The Court has made several attempts to supplement rights with
duties, ensuring that the latter receives its fair share of recognition and
focus. The infusion of a sense of individual and communal responsibility
has been emphasized in several rulings, including that of Union of India v.
Naveen Jindal (2004), which made the assertion that rights and duties are
two sides of the same coin and cannot be viewed in isolation.

The cornerstone of the Court’s interpretation of fundamental duties
lies in the assertion that it is inherent in the exercise of every right that
the individual acts with a sense of mutual respect, tolerance, and concern
towards fellow human beings. The Court has frequently invoked fundamental
duties to combat social evils and challenges that persist in the country, such
as environmental degradation, practice of untouchability, and cow slaughter.

Thus, theIndian Supreme Court’s dynamic interpretation of directive
principles and fundamental duties has helped shape policy frameworks and
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governance mechanisms, filling the gaps in constitutional provisions with
the substance necessary for the realization of socio - economic justice and
empowerment of Indian citizens. In this evolving legal landscape, one can
only look to future judgments and further activism of the Indian judiciary, as
it continues to harmoniously and progressively align constitutional safeguards
with the aspirations and challenges faced by the nation.

Major Legal Controversies: Tensions between Funda-
mental Rights and Directive Principles

The Indian Constitution, as a unique social and legal document, captures the
aspirations of a new nation that seeks to forge a path towards comprehensive
development. One of the prominent features of the Indian Constitution is
the coexistence of Fundamental Rights and Directive Principles of State
Policy. While the former affirms and guarantees the citizens their basic
liberties and rights, the latter seeks to guide the state to achieve social,
economic, and environmental justice through progressive policy - making.
However, in the long course of India’s constitutional history, tensions have
arisen between the two domains due to their conflicting objectives and
aspirations.

The potential for conflict between the two constitutional mechanisms
was apparent during the drafting of the Constitution itself. The Constituent
Assembly debate records reveal that the contrasting ideas of protection of
individual rights and striving towards social justice were in active negotiation.
The final constitutional outcome incorporated both Fundamental Rights
and Directive Principles, reflecting the aspiration of synthesizing individual
liberties and collective progress.

One of the most notable legal controversies involving tension between
Fundamental Rights and Directive Principles emerged in the landmark case
of Golaknath v. State of Punjab (1967). The case involved a constitutional
challenge to the imposition of certain land reforms by the Punjab state
government. The petitioners claimed that the reforms infringed upon their
right to property as enshrined in Article 19(1)(f) and Article 31 of the Indian
Constitution. On the other hand, the state contended that the laws were
enacted to fulfill the Directive Principles of State Policy enshrined in Article
39 of the Constitution, which calls for the equitable distribution of resources



CHAPTER 8. FUNDAMENTAL DUTIES AND THE DIRECTIVE PRINCIPLES:
BALANCING RIGHTS AND RESPONSIBILITIES

126

and the material welfare of the people.
The Supreme Court, in its majority judgment, held that the Fundamental

Rights cannot be abridged or taken away by the state, even in the pursuit
of implementing the Directive Principles of State Policy. The court opined
that the purpose of enshrining the Fundamental Rights in the Constitution
is to place them beyond the reach of the amendment process, thereby
safeguarding individual liberties from potential erosions. This judgment
drew a clear distinction between the enforceability of Fundamental Rights
and the non-enforceability of Directive Principles, tilting the balance towards
the protection of individual rights.

However, this prioritization of Fundamental Rights over Directive Prin-
ciples witnessed a remarkable shift in the proceedings and decision of the
celebrated case of Kesavananda Bharati v. State of Kerala (1973). In
this case, a 13 - judge bench of the Supreme Court explored the scope and
limitations of the Parliament’s amending power and articulated the doctrine
of the ”basic structure,” according to which, certain essential features of the
Constitution cannot be amended. The majority of the judges held that the
Fundamental Rights are not outside the purview of the amendment process;
however, the concept of basic structure constrains the process of alteration.

More importantly, the Supreme Court, in its decision, acknowledged that
there must be a balance between the enjoyment of Fundamental Rights and
the achievement of Directive Principles, and that neither enjoys absolute
primacy over the other. This new perspective emphasized the harmonious
coexistence between the two constitutional domains and paved the way for
evolving jurisprudence that sought to reconcile individual liberties with the
aspirations of social justice.

A prime example of this reconciliatory approach can be found in the
context of environmental rights and development. As India rapidly indus-
trialized, the tensions between the right to a clean environment and the
need for economic growth intensified. The Supreme Court, in the case of
M.C. Mehta v. Union of India (1987), encountered a legal conflict involving
the closure of industries that polluted the environment yet contributed
significantly to the economy. Recognizing the interrelationship between
individual rights and the Directive Principles, the court formulated the
doctrine of sustainable development as a constitutional principle, thereby
blending environmental protection with economic advancement. The court
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held that the state must strive towards achieving a balanced and harmonious
approach that respects both Fundamental Rights and Directive Principles.

As the Indian nation progressed, its constitutional jurisprudence also
evolved by acknowledging the complex interplay between individual rights
and social aspirations. The challenge of striking a fair equilibrium between
these constitutional mechanisms remains an ongoing process, dependent on
the creative engagement of the judiciary, the legislature, and the executive.
In navigating this intricate constitutional terrain, it is worth recalling the
insightful words of Dr. B.R. Ambedkar during the Constituent Assembly
debates: ”The Fundamental Rights and the Directive Principles of State
Policy together constitute the core of the Constitution. They show the
direction in which the Constitution wants the nation to go. But direction
cannot become the immediate goal. The goal must always be just ahead of
the direction.” Thus, as India continues its march towards the fulfillment of
its constitutional promise, it must embrace the delicate dance of balancing
its rights and responsibilities.

Balancing Rights and Responsibilities: Practical Imple-
mentation and Impact on Indian Society

In India, the relationship between rights and responsibilities presents a
delicate dance, a fusion of the vibrant colors of its diverse social fabric, the
complexities of its historical baggage, and the ever - changing nature of con-
temporary society. This exploration of the practicalities of balancing rights
and responsibilities reveals how far the Indian experiment in constitutional
democracy has come and what remains to be achieved to ensure that the
country’s legal and political systems evolve in tandem with changing times
and societal aspirations. By examining specific examples and insights, this
chapter delves into how India’s judiciary, legislature, and citizenry have
navigated the tensions and opportunities that are inherent in the pursuit of
both individual rights and collective responsibilities.

One of the key areas where these tensions have manifested is in the realm
of socioeconomic rights. In the case of Olga Tellis vs. Bombay Municipal
Corporation (1985), the Supreme Court of India interpreted the right to life
(Article 21) as encompassing the right to livelihood, allowing those living
in slum clusters to remain there until alternative arrangements were made.
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This judgment highlights the delicate balance the court sought to achieve
between individual rights to life and the need to ensure that the urban
planning of the city was not compromised by informal settlements. The
decision also underscores the responsibility of the state to account for the
welfare and dignity of its most marginalized citizens.

Further, the relationship between fundamental rights and the Directive
Principles of State Policy (DPSP) necessitates a constant dialogue and
negotiation. For example, the right to education, although not expressly
provided in the Constitution as a fundamental right, was considered an
essential component of the DPSP. However, in the Unnikrishnan vs. State
of Andhra Pradesh (1993) case, the Supreme Court recognized the right to
education as a fundamental right, drawing upon DPSP Article 45, which
urged the state to provide free and compulsory education for children up
to the age of 14 within a period of ten years. This decision, coupled with
legislative action, culminated in the adoption of the 86th amendment in
2002, which entrenched the right to education in the Constitution. This tale
of right to education signifies the importance of balancing rights and the
responsibilities of the state to its citizens in a way that takes into account
societal needs and priorities.

Another area of contention in balancing rights and responsibilities in
Indian society is the struggle for women’s rights and gender equality. While
the Constitution guarantees equality before the law and non - discrimination
based on sex, it has not prevented widespread discrimination and violence
against women. Nevertheless, judicial activism in cases such as Vishakha
vs. State of Rajasthan (1997), which established guidelines for addressing
sexual harassment at the workplace, and the Supreme Court’s ban on the
regressive and patriarchal practice of triple talaq (Shayara Bano vs. Union of
India, 2017) have contributed in restoring some balance in terms of women’s
rights in the society. It is crucial for the state and the society to be equally
responsible to eliminate gender discrimination and foster a culture where
everybody’s rights are respected and protected.

Simultaneously, the implications of technological advancements and
the global nature of the Internet on fundamental rights, such as privacy
and freedom of speech, have raised thought - provoking questions about
balancing state concerns, social media discourse, and the rights of individuals.
Landmark judgments such as the Puttaswamy vs. Union of India (2017)
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case that recognized the right to privacy as a fundamental right, reflect an
understanding of the need to adapt to evolving realities, while also placing
focus on the responsibilities of individuals to respect the rights of others in
the digital domain.

At the heart of balancing rights and responsibilities in Indian society is
the need to acknowledge and embrace the transformative potential of the
Constitution, to see it not as a static document, but one that must continue
to adapt to the changing needs of a complex, diverse, and evolving society.
As citizens embrace their rights, they must also be mindful of the impact of
their exercise on others and the collective good. The beauty of this dance lies
in the recognition that it is an ongoing conversation, a symbiotic relationship
in which protecting fundamental rights not only enriches individual lives but
also enhances the potential for social harmony and progress. As we turn our
gaze towards the landscape of human rights institutions, let us take with
us an understanding that the balance between rights and responsibilities is
not simply a matter of jurisprudence, but rather an essential component of
a vibrant, democratic society where justice and equality weave a tapestry
rich in hue and meaning.

Conclusion: Prospects for Enhancing the Balance be-
tween Fundamental Rights, Duties, and Directive Prin-
ciples in Indian Jurisprudence

As this journey through the intricate landscape of fundamental rights,
duties, and directive principles in Indian jurisprudence comes to a close, it
is essential to reflect on the progress made and the possible pathways for
enhancing this delicate balance for a thriving democratic society.

The tapestry of Indian constitutional law has been woven with threads
of historical influences, philosophical traditions, and international human
rights norms that have shaped and enriched the jurisprudence on rights and
responsibilities. Scholars and jurists have been persistent in their pursuit of
striking an equilibrium between the protection of individual liberties and
the promotion of societal interests and collective aspirations.

In this pursuit, the judiciary has emerged as the ultimate guardian of
constitutional values and the protector of fundamental rights. Through
its power of judicial review and reinterpretation, the Indian judiciary has
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meticulously balanced freedom and restriction, rights and duties, and the
aspirations of the individual and society.

Much like a symphony, Indian jurisprudence has been a harmonious blend
of various instruments playing in concert to produce a melody representative
of the nation’s ethos. This distinctive harmony has consistently sought to
uphold the sanctity of human dignity and the primacy of fundamental rights
while taking into consideration the needs of a diverse and developing society.

To further enhance this balance in Indian jurisprudence, it is crucial
to embrace the future with an open and receptive mindset. The chal-
lenges arising from rapidly evolving technology, changing demographics, and
global shifts in economic and political power, necessitate an adaptive and
progressive approach in interpreting constitutional provisions.

Public interest litigation has offered an innovative platform for the
marginalized and disadvantaged sections of society to access justice and
assert their rights. Fostering a proactive and responsible civil society that
actively engages with these platforms will prompt the advancement of human
rights issues, facilitate accountability, and encourage responsive governance.

Furthermore, the future will demand strengthening legal education.
As society evolves, young legal minds must be equipped with a holistic
understanding of constitutional values and trained to creatively tackle the
legal and ethical predicaments brewing on the horizon.

Lastly, the comparative analysis of other jurisdictions carrying distinct
voices and experiences serves to enrich India’s legal discourse. Sharing
experiences, challenges, and best practices foster mutual learning, helping
each nation bolster its rights - based culture that cherishes human dignity,
freedom, and equality.

As we conclude, it is vital to recall the words of the celebrated Indian
jurist, Nani Palkhivala, who observed: ”The Constitution is not a parchment
of paper; it is a way of life, an attitude of mind, and it consists mainly of
unwritten traditions and conventions breathed into life by human conduct.”
May the quest to strike a balance between rights, duties, and directive
principles continue through the fruitful collaboration of institutions, civil
society, experts, and, above all, the conscientious actions of each Indian
citizen.

In the spirit of camaraderie and human endeavor, it is our collective
responsibility to ensure that the symphony of fundamental rights, duties,
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and directive principles in Indian jurisprudence continues to play, resonating
with the aspirations and dreams of a vibrant, diverse, and ever - evolving
nation.



Chapter 9

Human Rights Institutions
in India: Role, Functions,
and Effectiveness

The journey of human rights protection and promotion in India has been
a long and arduous one, with various institutions playing a crucial role in
ensuring that these fundamental rights are preserved and upheld. Human
rights institutions in India encompass an array of institutions, including
those mandated by the Constitution or established by specific laws. The
effectiveness, powers, and workings of these institutions is a matter of both
interest and importance.

The National Human Rights Commission (NHRC), constituted under the
Protection of Human Rights Act of 1993, serves as the primary institution
responsible for the protection and promotion of human rights in India.
The mandate of the NHRC includes inquiring into complaints of violation
of human rights, engaging in research and development, recommending
measures for human rights promotion, and reviewing safeguards provided
under the constitution or legal frameworks.

The NHRC is considered as a credible institution due to its independence,
impartiality, and wide - ranging powers. Its powers extend to conducting
investigations, summoning witnesses and documents, and visiting sensitive
areas for on - the - spot evaluation. While the NHRC has been effective in
addressing some human rights challenges, it has faced criticism regarding
its limited powers to enforce its recommendations, the non - appointment of
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commissioners, bureaucratic inefficiencies, and budgetary constraints.
Apart from the NHRC, State Human Rights Commissions (SHRCs) play

a vital role in ensuring human rights protection at a regional level. These
state - level commissions function in a manner similar to the NHRC, focusing
on state - level human rights issues and complaints. However, SHRCs face
challenges in terms of appointment and selection processes, uncertain tenure,
financial dependency on state governments, and limited investigative powers.
These factors collectively affect the efficacy of these regional institutions in
securing and upholding human rights.

Acknowledging the needs of specific communities, India has also estab-
lished statutory bodies, such as the National Commission for Women (NCW),
National Commission for Protection of Child Rights (NCPCR), National
Commission for Minorities (NCM), National Commission for Scheduled
Castes (NCSC), and National Commission for Scheduled Tribes (NCST).
These bodies cater to the unique vulnerabilities and rights - related concerns
facing their respective communities, thus contributing significantly to a
comprehensive human rights ecosystem in India.

The role of non - governmental organizations (NGOs) and civil society
organizations in human rights advocacy is noteworthy. These organizations
engage in various activities, including research, public advocacy campaigns,
policy recommendations, and public interest litigation, to raise awareness
and protect human rights. NGOs in India have played a crucial role in
bringing issues such as child labor, bonded labor, environmental degradation,
and gender rights to the forefront of India’s policy agenda.

Regardless of these institutions’ achievements, their effectiveness remains
primarily hampered by outdated legal provisions, inadequate financial re-
sources, and limited enforcement powers. In light of these challenges, it is
important to explore means for strengthening these institutions to better
protect the human rights of India’s diverse and vast population.

One possible way to ameliorate the situation is to amend existing laws
and incorporate provisions that grant institutions enhanced powers for
implementation and enforcement of their recommendations. Providing these
bodies greater financial autonomy can also alleviate some of their budgetary
constraints and bolster their potency in protecting human rights. Moreover,
encouraging collaboration between various human rights institutions, NGOs,
and civil society organizations can nurture a more robust human rights
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environ in the country.
Despite the constraints, human rights institutions in India have evolved

over time and have played a crucial role in ensuring that India remains
committed to the principles of justice, accountability, and human dignity.
Strengthening these institutions will undoubtedly empower them to contin-
ually promote and preserve the rights of all individuals in the nation.

As India steps into the digital age, an era filled with both limitless possi-
bilities and unforeseen challenges, the question of how to balance individual
rights with community interests takes center stage. In the forthcoming
explorations, this book delves into the emerging issues faced by India’s
fundamental rights landscape, including technology’s impact on privacy, the
role of public interest litigation in safeguarding rights, and the need for judi-
cial innovation in a rapidly changing world. The quest for striking a perfect
balance between rights and responsibilities in modern India continues, as
does India’s commitment to upholding its cherished values of justice, liberty,
and equality.

Introduction to Human Rights Institutions in India

The fascinating journey through the history of fundamental rights in India
has been marked by the emergence of institutions crucial to the understand-
ing, protection, and promotion of these rights. Human rights institutions
represent the formal structures and mechanisms through which societies
seek to safeguard the rights of their citizens and strive for a more just and
equal society.

The landscape of India represents a rich tapestry of linguistic, cultural,
and religious diversity. The vastness and complexity of the Indian popu-
lation necessitate a multifaceted and robust human rights infrastructure
capable of addressing a diverse range of issues. This chapter aims to enrich
our understanding of the human rights institutions in India by examining
their historical evolution, functions, achievements, challenges, and future
prospects.

The emergence of human rights institutions in India can be traced back to
the colonial period when British rule left a lasting impact on the Indian legal
system. During this time, the English common law system was introduced,
and the concept of rule of law, recognition of rights, and the establishment
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of courts took shape in India. However, it was the post - independence
period and the adoption of the Indian Constitution in 1950 that marked
the beginning of a new era for human rights institutions in India.

The Constitution of India provided the foundation for the establishment
of a comprehensive legal framework for the protection of fundamental rights.
The judiciary plays a pivotal role in this framework, with the Supreme Court
of India and the High Courts bearing the primary responsibility for the
interpretation and enforcement of these rights. Over the years, the judiciary
in India has displayed a remarkable degree of activism, expanding the scope
of fundamental rights through dynamic interpretation and pioneering public
interest litigation (PIL). The judiciary has also played a crucial role in
ensuring that State actions adhere to the principle of constitutionalism,
thereby safeguarding the rights of citizens.

In order to augment the role of the judiciary in upholding fundamental
rights in India, the National Human Rights Commission (NHRC) was
established in 1993. The NHRC is the apex human rights institution in
India and acts as an independent body that addresses human rights concerns,
investigates alleged violations, and ensures the accountable implementation
of human rights norms. The NHRC also undertakes research, promotes
human rights education, and makes recommendations to the government
for legislative and policy changes.

At the sub - national level, State Human Rights Commissions (SHRCs)
are responsible for the protection and promotion of human rights at the
state level. These commissions function independently, and their powers
and duties are broadly similar to those of the NHRC.

In addition to the NHRC and SHRCs, India has a plethora of statutory
bodies dedicated to specific human rights issues. These institutions cater to
the rights of women, children, minorities, and scheduled castes and scheduled
tribes, among others. By focusing on the unique challenges and concerns
faced by these vulnerable groups, these statutory bodies play a vital role in
advancing the cause of social justice and equality in India.

The role of non - governmental organizations (NGOs) in protecting
and promoting human rights in India cannot be overlooked. Civil society
organizations have been responsible for raising awareness, providing legal
assistance, and holding the State accountable for human rights violations.
Given the scale of human rights challenges in a diverse and populous country
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like India, NGOs have provided valuable support to the existing institutional
framework.

Despite the progress achieved through the establishment of various
human rights institutions, significant challenges remain. India continues to
grapple with issues such as caste -based discrimination, gender biases, police
brutality, and the abuse of State power, among others. In the face of these
challenges, the responsibility of human rights institutions gains particular
significance.

The future of fundamental rights in India lies in the strengthening and
evolution of these institutions. This requires continuous introspection, open-
ness to change, and a genuine commitment to broadening the understanding
of what human rights encompass, going beyond the traditional civil and
political rights into aspects such as socio - economic and environmental
concerns. The conversation about human rights in India must be one of
inclusivity, recognizing the importance of diverse perspectives, voices, and
experiences that enrich the nation. As we delve further into the intricacies
of human rights institutions in India, it is essential to bear in mind that
these organizations form the bedrock of India’s quest for creating a society
that upholds the values of justice, liberty, equality, and fraternity enshrined
in the Constitution.

Historical Background and Emergence of Human Rights
Institutions

As the sun set on the British Raj in India, a new dawn arose with the nascent
Indian nation - state undertaking the colossal task of drafting and instituting
a Constitution. In the tumultuous aftermath of a bloody partition and
amidst the clamor for social change, it was evident that safeguarding the
rights of Indian citizens was paramount. To understand the emergence
of human rights institutions in India, one must delve into the crucible of
India’s political history and its struggle for independence, and trace the
milestones that have determined the trajectory of the development of these
institutions.

India’s struggle for freedom, led by luminaries such as Mahatma Gandhi
and Jawaharlal Nehru, was not merely against colonial domination, but also
against the social and economic inequalities that were deeply entrenched
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within the fabric of Indian society. Social reformers like B. R. Ambedkar, the
chairman of the drafting committee of the Indian Constitution, championed
the cause of the downtrodden and envisioned an India where human rights
would be enshrined and secure. As India transitioned from British rule
to a sovereign republic, the need for constitutional protection of human
rights as well as the creation of institutions dedicated to the promotion and
implementation of these rights was acutely realized.

The first indication of an explicit commitment to human rights came
with the adoption of the Constitution of India in 1950, which aimed to
establish India as a sovereign, socialist, secular, and democratic republic.
The Constitution enshrined a set of fundamental rights protecting the
rights of citizens, such as the right to equality, right to freedom, right
against exploitation, and right to constitutional remedies. Furthermore,
Part IV of the Constitution laid down the Directive Principles of State
Policy which, albeit non - justiciable in nature, provided guiding values for
the governments in enacting social and economic policies aimed at securing
justice and fundamental rights for all citizens.

In the initial decades following the adoption of the Constitution, the
judicial process emerged as the primary mode of redressal for any alleged
violation of fundamental rights. The Indian judiciary, with the Supreme
Court and High Courts at the helm, came to hold the mantle of championing
human rights through its power of judicial review and the issuance of writs
in response to various petitions and appeals. The 1960s and 1970s witnessed
a wave of landmark judgments that expanded the scope and content of
fundamental rights by adopting a more liberal constructionist approach to
constitutional interpretation.

As the nation progressed and the challenges of modernity surfaced, the
limitations of relying solely on the judiciary for the protection and promotion
of human rights became more apparent. A need arose for specialized human
rights institutions that could directly address the growing complexities of
issues that pertained to human rights in India. The realization took shape
with the establishment of the National Human Rights Commission (NHRC)
in 1993 under the Protection of Human Rights Act, 1993. The NHRC
marked a significant shift in recognizing the importance of an institutional
framework for the protection of human rights and the advancement of human
dignity in India.
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The NHRC, as a statutory body, was given wide - ranging powers and
functions to inquire into complaints of human rights violations, promote
research and awareness of human rights, provide relief to victims, and make
recommendations to the government on matters concerning human rights.
The success of the NHRC led to the establishment of State Human Rights
Commissions in several states in India, allowing for better coverage and
resolution of regional human rights issues.

Simultaneously, the Indian human rights landscape saw the emergence of
a multitude of statutory bodies aimed at the protection of specific rights, such
as the National Commission for Women, National Commission for Minorities,
and the National Commission for Scheduled Castes and Scheduled Tribes,
further solidifying India’s commitment to the protection of the rights of
every citizen.

In an ever - evolving world, where the challenges to human rights are
manifold and technology permeates the deepest corners of our lives, the
resilience and relevance of human rights institutions in India rest delicately
upon their ability to adapt, grow, and safeguard the rights of every citizen.
As we turn the pages of history and stand at the crossroads of the past and
the future, there is an urgent call for reflection, introspection, and action
to reaffirm our commitment to the ideals that led to the recognition and
protection of human rights for all in India. Embracing these ideals, we
must march ahead, fortifying our institutional frameworks and galvanizing
advocacy for change to ensure that all Indians have an equal share in a life
defined by liberty, dignity, and justice.

National Human Rights Commission (NHRC): Role and
Functions

The National Human Rights Commission (NHRC) stands as a major institu-
tional framework for safeguarding human rights in India. Established in 1993
under the Protection of Human Rights Act, the Commission operates as an
autonomous body whose primary aim is to address human rights violations
and proactively develop measures for the promotion and protection of these
rights.

At the heart of NHRC’s mandate lies the responsibility to inquire into
and investigate allegations of human rights violations. These inquiries,
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initiated either by the NHRC or on the basis of complaints received from
individuals or institutions, involve a thorough examination of the situation
and a strong commitment to providing a fair hearing for all parties concerned.
Inquiries span a wide range of civil and political rights, including the right
to life, liberty, freedom of speech and expression, and the right to equal
treatment under the law, thus emphasizing the NHRC’s commitment to
comprehensive human rights protection.

Additionally, the Commission engages in various proactive measures to
prevent human rights violations. Through advocacy and awareness programs,
the commission actively disseminates information about human rights and
empowers citizens to effectively protect and promote these rights. These
programs, often conducted in collaboration with civil society organizations,
include capacity building workshops, seminars, and conferences that engage
both the general public and various stakeholders such as law enforcement
agencies, judicial officers, and government officials.

As a part of its mandate, the NHRC also reviews and scrutinizes existing
and proposed legislation, providing recommendations for amendments to
guarantee that such legislation does not undermine the protection of human
rights. This role reflects the Commission’s commitment to ensuring that
India’s laws and policies adequately safeguard human rights both in principle
and in practice.

The success of the NHRC, however, depends on its ability to adequately
address the structural and procedural challenges that often hamper the
protection of human rights. Recognizing this, the Commission intervenes in
cases where it is necessary to facilitate equitable access to justice for victims.
These interventions, often made through amicus curiae briefs or providing
expert advice to courts, contribute to shaping Indian jurisprudence in a
manner that upholds the fundamental rights enshrined in the Constitution.

The NHRC also plays a central role in facilitating dialogue and coordi-
nation between various stakeholders, including government agencies, civil
society organizations, and international human rights bodies. It regularly
consults and collaborates with these stakeholders to ensure a harmonious
and cooperative approach towards strengthening the human rights regime
in India. Moreover, through its engagement with the international commu-
nity, the NHRC ensures that India’s human rights framework is constantly
evolving in line with global standards and best practices.
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Despite its many achievements, the NHRC continues to face challenges
that hinder the full realization of its mandate. For instance, the Commission
is often criticized for being understaffed and under - resourced, which limits
its ability to promptly address allegations of human rights violations. Fur-
thermore, its autonomy is sometimes questioned due to concerns regarding
its composition and appointments process. Addressing these challenges
will require a steadfast commitment from both the government and the
Commission itself, along with adequate support from civil society and the
international community.

As we consider the evolving landscape of human rights in India, the
role and functions of the NHRC emerge as a crucial force in shaping the
country’s response to human rights violations and fostering a culture that
values the rights and dignity of every individual. The Commission, with
its wide - ranging responsibilities and powers, stands as a testament to
India’s commitment to upholding and promoting human rights in the face
of complex political, social, and economic challenges.

With India at the cusp of several technological, demographic, and geopo-
litical transformations, the need for strong, responsive, and versatile in-
stitutions like the NHRC becomes even more apparent. As the cases of
human rights violations become more nuanced, multifaceted, and connected
to larger global trends, the NHRC must rise to the challenge and effectively
adapt to the changing landscape. This lies at the heart of India’s quest
to strike the delicate balance between state power and individual rights, a
pursuit that remains vital to the soul of the world’s largest democracy.

State Human Rights Commissions: Structure, Powers,
and Responsibilities

In a nation as diverse and complex as India, it is essential to have mechanisms
that ensure the protection of human rights at multiple levels. One such
institution that plays a pivotal role in this regard is the State Human
Rights Commission (SHRC). As extensions of the National Human Rights
Commission (NHRC), SHRCs are designed to address human rights concerns
specific to their respective states and union territories, providing a more
localized and accessible interface for individuals to seek redress for human
rights violations.
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The establishment of SHRCs originated from the Protection of Human
Rights Act (PHRA) of 1993, which laid the foundation for a three - tiered
system of human rights protection that included the NHRC, SHRCs, and hu-
man rights courts at district levels. Under the PHRA, any state government
can constitute an SHRC if it chooses to do so. To date, not all states have
established SHRCs, signaling the need to recognize their importance and
enact necessary legislation in states where SHRCs are not yet functional.

The structure of SHRCs reflects that of the NHRC, with certain variations
in the appointment of members. The chairman, who needs to be a retired
Chief Justice of a High Court, heads the commission. The SHRC has two
other members: a person who has been a judge of a High Court and an
individual with knowledge and practical experience in matters related to
human rights. This composition ensures the presence of legal expertise and
sensitivity towards human rights issues, which are crucial to addressing
cases effectively.

One notable aspect of the SHRC’s structure is its investigative wing,
which plays an essential role in independently investigating complaints
received by the SHRC. The investigative wing not only strengthens the
ability of the SHRC to respond to cases but also signifies its proactive
approach to ensuring the protection of human rights.

As statutorily empowered institutions, SHRCs possess a broad range of
powers and functions. They can inquire, on a petition or suo moto, into
human rights violations or negligence in the prevention of such violations by
public servants. Additionally, SHRCs can review the safeguards provided
by the constitution or any other law for the protection of human rights
and recommend appropriate remedial measures. They may also study
treaties and other international instruments on human rights and make
recommendations for their effective implementation.

Another crucial power vested with SHRCs is the ability to intervene
in court proceedings that involve allegations of human rights violations.
This intervention is particularly important as it ensures that human rights
issues are adequately and independently addressed in court proceedings.
Furthermore, SHRCs can independently visit prisons and detention centers
to examine the living conditions of inmates and evaluate the measures taken
to address human rights concerns. They can also undertake and promote
research to spread awareness about human rights issues and foster a culture
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of respect for human rights.
Despite the powers and responsibilities endowed upon SHRCs, they face

several challenges in effectively upholding human rights. These challenges
include limited resources, lack of awareness and access to justice, and political
influence on its functioning. It is essential to address these challenges and
strengthen SHRCs through more extensive financial and infrastructural
support as well as enhancing the autonomy of SHRCs so as to remain
immune from political interference.

The journey towards fostering a society that respects and values human
rights begins with the acknowledgement of the crucial role played by insti-
tutions like the State Human Rights Commissions. Once the groundwork
and support for these institutions are in place, they can engage in the
critical task of dismantling unfair and exploitative practices that mar the
fabric of human rights in India. As catalysts for change, SHRCs can wield
the potential to ensure that the promise of justice and dignity enshrined
in the Constitution become a lived reality for citizens across the nation,
transcending the barriers of region, religion, caste, and gender.

Statutory Bodies for Protection of Specific Human Rights:
Women, Children, Minorities, and Scheduled Castes and
Scheduled Tribes

Statutory bodies for the protection of specific human rights are created
with the aim of ensuring that the rights of various vulnerable groups are
safeguarded and promoted in a comprehensive and specialized manner.
These bodies are invested with unique powers and responsibilities to address
the specific needs and challenges faced by women, children, minorities,
scheduled castes, and scheduled tribes in India. While much has been done
to protect the rights of these groups, there remains a need for continuous
innovation and tweaking of processes for greater efficacy.

The National Commission for Women (NCW) is one such organization
that caters to the rights of women in India. Established in 1992, the NCW
is responsible for addressing various discriminatory practices, including
violence, abuse, and harassment, that women face. By doing so, the NCW
aims to facilitate the socio - economic, political, and legal empowerment of
women. In addition to investigating cases of human rights violations against
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women and making recommendations to the government, the NCW has been
instrumental in crafting policy changes, such as the Gender Sensitization
Training Programs that help sensitize police officers and judicial officers
about women’s rights and gender justice.

Another critical statutory body is the National Commission for the
Protection of Child Rights (NCPCR), which was set up in 2007 under the
Commissions for the Protection of Child Rights Act, 2005. The NCPCR
has been playing a pivotal role in promoting and safeguarding children’s
rights in India by examining various issues, including child labor, child
trafficking, and child sexual abuse. With specialized Child Rights Cells
and procedures established to report and redress child rights violations, the
NCPCR is uniquely positioned to respond to crises and systematic violations
that disproportionately affect children’s well - being.

The National Commission for Minorities (NCM) is another key entity
that serves as an umbrella body to address issues concerning religious
minorities in India. The NCM is focused on ensuring that constitutional
rights and guarantees granted to minorities are protected, and has played an
essential role in mediating conflicts between different religious communities,
thereby upholding the secular nature of the Indian polity. In addition to
monitoring the implementation of development schemes aimed at minority
communities, the NCM has also been proactive in challenging biased laws
and regulations that negatively impact religious minorities in India.

The protection of historically disadvantaged social groups in India, such
as the Scheduled Castes (SCs) and Scheduled Tribes (STs), is addressed by
two separate commissions - the National Commission for Scheduled Castes
(NCSC) and the National Commission for Scheduled Tribes (NCST). These
commissions, established in 2004, actively monitor the implementation
of affirmative action policies aimed at promoting socioeconomic inclusion
for SCs and STs. They also investigate and redress grievances related
to discrimination faced by these communities, especially in the realm of
education, employment, and land rights.

Despite laudable efforts by these statutory bodies, considerable challenges
remain in terms of the effective protection and enforcement of specific
human rights. Some of these challenges include inadequate resources, lack
of coordination between different agencies, and entrenched social prejudices
that impede the realization of human rights for vulnerable groups.
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As the rights - oriented narrative in India continues to evolve and ex-
pand, one could envision a future where these statutory bodies are further
strengthened and empowered, thereby addressing weaknesses and adopting
innovative approaches to tackle long-standing problems. Imagining an India
with bolstered statutory human rights organizations acts as a necessary
catalyst in creating societal empathy and awareness regarding the rights of
vulnerable groups.

The innovative use of technology, for example, in the reporting and
tracking of cases, improved inter - agency coordination mechanisms, and a
more efficient distribution of funds could go a long way in equipping these
bodies to respond effectively to the unique challenges faced by the vulnerable
groups they serve.

In the ever - changing landscape of the 21st century, India’s dynamic
statutory human rights bodies must surpass existing benchmarks of efficacy
to ensure that the rights and aspirations of the most disadvantaged and
marginalized members of society are not just protected but amplified. By
fostering stronger ties with other institutions and embracing novel method-
ologies, these organizations can inspire a renaissance in the realm of human
rights, a legacy of justice and compassion that future generations will inherit
and cherish.

Non - Governmental Organizations (NGOs) and Human
Rights Advocacy in India

Non - Governmental Organizations (NGOs) play a pivotal role in the protec-
tion and promotion of human rights in India. They operate in diverse areas,
such as women’s rights, child rights, environmental concerns, and the rights
of persons with disabilities, among many others. These organizations work
at the grassroots level, conducting advocacy drives, launching awareness
campaigns, and fighting legal battles to safeguard the fundamental rights of
vulnerable groups in Indian society.

One of the seminal examples of NGO- led human rights activism in India
comes from the women’s rights movement. As early as the 1970s, NGOs like
the Self - Employed Women’s Association (SEWA), headed by Ela Bhatt,
played an instrumental role in mobilizing women laborers. Through the
formation of cooperatives and vocational training centers, SEWA enabled
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women to acquire skills, assert their economic rights, and improve their
social standing. The work of organizations like SEWA has had a profound
impact on the development and enforcement of labor laws in India that
work towards alleviating the conditions of female laborers.

Several NGOs have also been at the forefront of environmental justice, a
domain that intersects closely with human rights. Initiatives in this field
are often aimed at empowering local communities to address the negative
consequences of rapid industrialization and large-scale development projects.
The Narmada Bachao Andolan (Save the Narmada Movement), led by Medha
Patkar, is a notable example that dealt with the competing interests of
development and the rights of vulnerable communities. The movement
aimed to protect the fundamental rights of thousands of people displaced
by the construction of the massive Sardar Sarovar Dam. Through peaceful
demonstrations, mass mobilizations, and legal interventions, the struggle
ultimately resulted in the Indian Supreme Court addressing the concerns
of the affected communities and redesigning the compensation package for
farmers and tribal peoples who would be displaced.

The rights of persons with disabilities in India have seen substantial
progress over the years, thanks to the tireless advocacy of NGOs such as
the Latika Roy Foundation and the National Association for the Blind.
These organizations have actively raised awareness about the significance of
inclusive education and have provided children with disabilities access to
quality education through innovative means. By involving communities and
leveraging technology, these NGOs have played a crucial role in shaping
progressive legislation, such as the Rights of Persons with Disabilities Act,
2016.

NGOs have also been instrumental in advocating for the rights of the
LGBTQ+ community in India. The Naz Foundation, a leading NGO in
this field, filed a historic lawsuit challenging Section 377 of the Indian
Penal Code, which criminalized consensual same - sex relationships. Their
persistent efforts bore fruit in the form of the landmark judgment in Navtej
Singh Johar vs. Union of India (2018), where the Supreme Court declared
Section 377 unconstitutional, thus paving the way for greater acceptance
and recognition of LGBTQ+ rights in India.

Despite their numerous accomplishments, NGOs in India face a plethora
of challenges in the domain of human rights advocacy. Financial constraints,
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restrictive legislations, and societal prejudices often hinder their work. To
tackle these challenges, NGOs need to foster collaborative networks with each
other, devise innovative strategies to generate resources, and engage more
robustly with the state apparatus and judicial machinery. By strengthening
the partnerships between NGOs and the existing institutional framework,
India can create a more cohesive system where fundamental rights are better
protected and promoted.

As we venture further into the twenty-first century’s complex and rapidly
- evolving legal landscape, it is evident that India must continue to prioritize
the preservation and expansion of its citizens’ fundamental rights. Non
- Governmental Organizations (NGOs) will undoubtedly play an integral
part in this ongoing project, embodying the relentless and passionate work
necessary to ensure that all people, regardless of their defining characteristics,
are granted the protections and respect they deserve. Reflecting upon the
past achievements and current challenges faced by NGOs offers valuable
insights into how this indispensable sector can evolve and adapt, effecting
positive change on both national and global stages. This paves the way
for the next chapter of our inquiry: a cross - cultural analysis of ways in
which various legal systems may learn from the Indian experience and how
India may glean lessons from international jurisprudence to bolster its own
fundamental rights framework.

Effectiveness and Challenges faced by Human Rights
Institutions in India

The establishment of human rights institutions in India has been a crucial
step towards the realization of human rights and protection of fundamental
rights for all citizens of the nation, particularly those who belong to the
marginalized and disadvantaged sections. These institutions, both at the
national and state - level, have been striving towards ensuring respect for
human rights, creating awareness about the importance of these rights, and
contributing to the development of legal jurisprudence and remedies for
violations and abuses. They have played a vital role in safeguarding and
promoting fundamental rights, which are enshrined in the Constitution of
India.

Despite their commendable efforts, human rights institutions in India



CHAPTER 9. HUMAN RIGHTS INSTITUTIONS IN INDIA: ROLE, FUNC-
TIONS, AND EFFECTIVENESS

147

have faced numerous challenges and limitations in carrying out their mission
effectively. One major challenge comes from the lack of awareness and
sensitization among the general public and even the representatives of the
institutions themselves about the essence, meaning, and significance of
human rights and the duties of the government and other stakeholders in
protecting and promoting them. Due to widespread illiteracy and inadequate
legal education, a majority of the population remains in the dark about
their rights and the mechanisms for redressal of grievances. This lack of
awareness has made the task of human rights institutions an uphill battle.

Another major challenge faced by human rights institutions is inadequacy
of resources. Most of the national and state - level institutions are plagued
by critical resource constraints, including financial, human, technical and in-
frastructural. This has severely hampered their ability to function efficiently
and deliver effective remedies and assistance to the victims of human rights
violations. The lack of sufficient funds has also made it difficult for these
institutions to carry out activities that can raise public awareness, provide
necessary training to their members, collaborate with civil societies and non
- governmental organizations, and undertake research and documentation of
human rights issues.

The overburdened judiciary and a protracted legal process in India
pose another significant challenge to the effective functioning of human
rights institutions. The country has witnessed a phenomenal increase in the
number of cases that reach courts, which has led to the accumulation of
large backlogs and delayed disposal rates. Consequently, victims and their
families often wait for years to attain justice, and even then, it might not
be guaranteed. This situation has generated skepticism among many about
the effective functioning of the entire human rights protection system in the
country.

Furthermore, the complex interplay of political forces and vested interests
at various levels of governance has also had an adverse impact on human
rights institutions. It is not uncommon for people in power, either directly
or indirectly, to exert influence on the functioning of these institutions,
thereby compromising their independence and integrity. The presence of
political and bureaucratic interference has often led to weak enforcement of
decisions, delayed investigations, and failure to make a meaningful impact
in addressing human rights violations.
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To overcome these challenges and pave the way for the effective function-
ing of human rights institutions in India, concerted efforts are needed by all
the concerned stakeholders. Greater emphasis must be placed on creating
widespread awareness among citizens about their rights and the responsibili-
ties of the government and the role of human rights institutions in protecting
and promoting them. There is a pressing need to strengthen the capacities
of these institutions by providing them with adequate resources, autonomy,
and authority to act independently and promptly against violations and
abuses.

Furthermore, the Indian judiciary should explore innovative measures
to reduce the excess burden on the system, such as fast - tracking human
rights cases and adopting alternative dispute resolution mechanisms. This
would not only ensure timely justice but also help build confidence in the
human rights protection framework in India.

It would also be prudent for human rights institutions to foster greater
collaboration with civil society and non - governmental organizations, both
at the domestic and international level. These partnerships can help harness
the power of collective action, provide access to resources and expertise, and
generate public support for human rights causes.

The establishment and functioning of human rights institutions in India
present a mixed picture of achievements and challenges. While their efforts
in providing a platform for redressal of grievances and promoting public
awareness of human rights issues are commendable, the constraints they
face cannot be overlooked. As we advance in the 21st century, parallel to
the progress of India as an emerging global power, it becomes imperative
to reassess and reinforce the capabilities of the nation’s human rights
institutions. Ensuring the effective functioning of these institutions is not
only a constitutional obligation but also a moral responsibility that India
owes to its diverse citizenry, which hinges on the promise of an inclusive,
dignified and rights - based society.

Strengthening the Institutional Framework for Human
Rights Protection and Promotion in India

Strengthening the Institutional Framework for Human Rights Protection
and Promotion in India is an essential task in ensuring the continued respect
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for and promotion of human rights in the world’s largest democracy. India’s
rich history and cultural diversity, coupled with its commitment to the rule
of law, provide fertile ground for the growth and development of a robust
and responsive human rights framework. As the nation moves towards a
period of rapid social, political, and economic change, its commitment to
the protection and promotion of human rights will play an increasingly
important role in shaping its identity and ensuring the well - being of its
people.

Over the past few decades, India’s human rights institutions have devel-
oped and evolved, offering a level of protection and proactive engagement
that serves as a model for other countries in the region. Institutions such as
the National Human Rights Commission (NHRC), as well as various State
Human Rights Commissions, have had a significant impact on the advance-
ment of human rights in India. These entities are now widely recognized for
their work and have contributed to the strengthening of the national human
rights framework.

However, as the nation continues to progress, it is clear that there is
much work to be done in order to strengthen these institutions further
and ensure that they are capable of adequately addressing the challenges
that lie ahead. This chapter will focus on the primary challenges faced
by these institutions and explore potential avenues for strengthening their
effectiveness and impact.

One of the key challenges faced by India’s human rights institutions is
their limited capacity. Resources, both in terms of financial and human
capital, are stretched thin, hindering their ability to address the vast array
of human rights issues that arise across the vast, diverse country. In order
to strengthen these institutions, a substantial and sustained investment in
their capacity building should be made. This investment must be multi-
faceted, covering areas such as the training of staff, the provision of technical
resources, and the development of more effective and efficient processes and
systems.

Another fundamental challenge lies in the lack of coordination and col-
laboration amongst the various human rights - related institutions operating
within India. Strengthening these institutions will require the development
of more effective mechanisms for information sharing, collaboration, and
coordination. Such mechanisms may include joint initiatives and projects,
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regular meetings and communication platforms, and the establishment of
inter - institutional working groups or task forces devoted to specific human
rights issues.

In addition to the challenges faced by specific institutions, there are
broader systemic challenges that must be addressed in order to ensure that
the rights enshrined in the Indian Constitution are effectively protected.
These challenges include the prevalence of corruption, the delays in the
delivery of justice and access to legal remedies, and the need for more
inclusive and diverse representation within institutional structures.

To address these broader systemic challenges, legal and policy reforms
must be undertaken to enhance transparency, accelerate the administration
of justice, and ensure that all segments of society have a voice within
these institutions. The Indian judiciary and law enforcement must lead
by example in addressing corruption by adopting strict integrity measures
and sanctioning those who violate them. To reduce delays and improve
access to legal remedies, an increase in judicial capacity is needed, as well
as alternative dispute resolution mechanisms and support for legal aid
services. Additionally, efforts must be made to increase representation from
marginalized and vulnerable communities, ensuring that these institutions
are more reflective of and responsive to the needs of the diverse Indian
population.

While these challenges may seem daunting, India’s human rights insti-
tutions have displayed great resilience and adaptability throughout their
existence. The nation’s commitment to human rights and its vibrant civil
society further bolster the capacity of these institutions to effectively engage
with and address the complex issues that will arise in the coming years.

India’s institutional journey to respect and promote human rights is far
from complete, but the commitment to uphold the constitutional values
of justice, equality, and freedom has provided a strong foundation upon
which progress can be built. As the nascent institutions currently in place
contribute to the evolution of human rights jurisprudence in India, they
should strive to foster a more inclusive and representative justice system,
ensuring that the voices of all citizens are heard and respected. Ultimately,
the collective efforts of civil society, alongside the tireless work of India’s
evolving human rights institutions, will pave the way towards a more just
and equitable future, preparing the nation to meet the challenges of the
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21st century with an unwavering commitment to protecting and promoting
fundamental rights.



Chapter 10

Comparative Study:
Fundamental Rights in
Indian Legal System
against other Jurisdictions

The comparative study of fundamental rights across legal jurisdictions is a
crucial approach to understanding the nuances, strengths, and shortcomings
of different legal systems. This chapter explores the roles and evolutions
of fundamental rights in the Indian legal system as compared to other
jurisdictions, including the United States, Europe, and South Africa. By
comparing these systems, we can appreciate the differences in the scope and
protection of rights, and identify possible avenues for growth and change in
Indian jurisprudence.

The United States stands as a historically significant point of comparison
for understanding the development of fundamental rights. Founded on
the principles of individual liberty, the US Constitution’s Bill of Rights
enshrines a strong and clear commitment to the protection of fundamental
freedoms, such as the rights to freedom of speech, religion, and due process.
American courts, particularly the Supreme Court, have also been key actors
in interpreting and expanding these rights, leading to greater protection for
marginalized groups and social progress. For instance, the landmark case of
Brown v. Board of Education affirmed the desegregation of public schools
and dismantled the doctrine of ”separate but equal,” setting the stage
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for the Civil Rights movement. This strong combination of constitutional
commitment and judicial intervention could be an instructive example
for India’s legal system, which is grappling with issues like caste - based
discrimination, religious intolerance, and social inequality.

In stark contrast to the individualist framework of the US, the Eu-
ropean human rights framework places a strong emphasis on community
and collective social progress. This perspective manifests in the European
Convention on Human Rights, which has emerged as a founding document
for the continent’s human rights jurisprudence. The European Court of
Human Rights has frequently invoked the Convention to uphold the rights
of individuals but also to protect communities against harm. For instance,
the Court’s decision in Handyside v. the UK emphasized the importance of
the right to freedom of expression, but it also recognized the responsibility
of states to protect young people against morally irrespective content. This
balancing act between individual rights and community welfare could offer
valuable insights for India, especially regarding the regulation of divisive
speech and harmful content online.

The South African constitutional model offers an inspiring example of a
post -apartheid legal system that ambitiously seeks to remedy past injustices
and create a more equitable society. The South African Constitution
includes an extensive Bill of Rights that, unlike its Indian counterpart,
explicitly addresses socio - economic rights such as housing, healthcare, and
education. Moreover, the South African Constitutional Court has invoked
these provisions to demand policy changes and remedial actions in cases
of violation, an example of progressive jurisprudence. By incorporating
socio - economic rights into its own Constitution and reimagining its role
in enforcing them, India could learn from the South African experience to
improve the lives of its most impoverished and marginalized citizens.

An interplay of international human rights law and the Indian legal
system provides opportunities for mutual learning and progress. India is
signatory to various international human rights conventions, which can
inform and support its domestic judicial processes. Similarly, India’s long
and rich history of social justice struggles and constitutional democracy can
contribute valuable lessons for the global human rights discourse.

In conclusion, the comparative study of fundamental rights across differ-
ent legal jurisdictions reveals a rich and diverse tapestry of approaches to
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upholding human dignity and justice. By engaging with the experiences of
other nations, India can draw on a wealth of fresh perspectives and ideas
to hone its own legal system, ensuring even more robust protection and
promotion of fundamental rights. In the era of globalization, it is imperative
for India, as well as other countries, to seek inspiration and cooperation
across borders, to adapt to the demands of modernity and preserve the core
values of justice and equality that drive our collective human experience.

Introduction to Comparative Constitutional Studies: Im-
portance and Methodology

Comparative constitutional studies, as an interdisciplinary field of research,
navigates the rich terrain of global constitutionalism by analyzing and
comparing the constitutional frameworks across different jurisdictions. While
the traditional approach towards studying constitutions has often been
limited in scope, treating them as static documents to be analyzed within a
confined geographical context, comparative constitutional studies, on the
other hand, break those boundaries by fostering a transnational dialogue on
legal principles, human rights, and diverse constitutional norms. As India
navigates its constitutional trajectory in a rapidly globalizing world, this
methodological approach becomes increasingly relevant for understanding
the complexities of its jurisprudence and evaluating the potential path for
persistent legal transformation.

An essential aspect of comparative constitutional studies is the acknowl-
edgment of shared constitutional values and experiences that cut across
sovereign borders. While national constitutions are grounded in the speci-
ficities of local histories, cultures, and aspirations, they are also deeply
influenced by broader global values and concepts, such as the notion of
human rights, democracy, and justice. The very fact that similar rights,
such as the right to life, freedom of speech, and the prohibition against
torture, find a place in the constitutional documents of diverse nations is
illustrative of this commonality of purpose. Thus, when evaluating India’s
fundamental rights jurisprudence, it becomes necessary to engage in a com-
parative examination to understand the legal methodologies and normative
values emanating from other constitutional orders.

The process of comparative constitutional analysis necessitates a critical
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examination of governing institutions, the protection of human rights, and
the resilience of the rule of law across various jurisdictions. It begins with the
identification of pertinent constitutional themes and phenomena that warrant
comparison. These themes could range from the role of constitutional courts,
the impact of international human rights norms on municipal constitutions,
to comparative studies of specific constitutional provisions - such as free
speech, discrimination, or due process. Through a systematic assessment
of these themes, scholars not only develop a deeper understanding of the
underlying legal principles but also discern how these principles manifest
under varied political, social, and historical contexts.

Comparative studies also shed light on the functional aspects of legal
systems. By distilling lessons from successful constitutional practices and
legal evolutions across the world, comparative analysis not only uncovers
policy innovations but also opens up opportunities for constitutional bor-
rowing. The adoption of the right to privacy under the Indian Constitution,
following extensive jurisprudence from Western countries, bears testament
to this phenomenon. At the same time, the process of comparative constitu-
tional analysis is not immune from the demands of sensitive methodological
constraints which caution against adopting constitutional provisions without
a thorough contextual analysis.

A crucial methodological insight in comparative constitutional studies
lies in the recognition that a single narrative cannot adequately capture the
vast and diverse spectrum of constitutional experiences. As India’s own
constitution bears the imprints of British, American, and Irish constitutional
traditions, it becomes crucial to adopt an eclectic and pluralistic approach
in the comparative study of constitutional orders. With its unique blend
of polyvocal perspectives, comparative constitutional studies aptly capture
the necessary interplay of various legal traditions and the rich tapestry of
constitutional dialogues.

As we embark upon this journey through the corridors of constitutional
cross - fertilization, our understanding of Indian fundamental rights jurispru-
dence will undoubtedly deepen and become more nuanced. Comparative
constitutional insights gleaned from other jurisdictions will serve to buttress
the Indian Constitution, pointing towards potential avenues of growth and
development. Most significantly, by engaging in conversations with constitu-
tional cultures across different jurisdictions, we will be better positioned to
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comprehend the endlessly fascinating plurality of constitutional aspirations
and developments. With that in mind, let us turn to the medley of compar-
ative constitutional experiences that await us in our quest for characterizing
and distilling the essence of Indian fundamental rights jurisprudence.

Conceptual Differences: Fundamental Rights across Dif-
ferent Legal Systems

The journey towards the protection and preservation of fundamental rights
has been different across various legal systems, each with its own unique
conceptual framework and historical context. While each system ultimately
endeavors to establish and perpetuate a rights - based regime, the quest for
identifying and safeguarding the core rights of individuals has taken different
paths. In this chapter, we will delve into these conceptual differences and
explore the nuances and particularities of fundamental rights across different
legal systems.

The United States Constitution, with its Bill of Rights, has been a
leading example of fundamental rights protection. The Bill of Rights,
adopted in 1791, comprises the first ten amendments to the United States
Constitution and enumerates the essential liberties and guarantees that
should be afforded to the American people. The rights enshrined in the Bill
of Rights are grounded in the liberal political philosophy of the 18th century,
emphasizing the protection of individuals from arbitrary state power. The
American jurisprudential approach to these rights is grounded in judicial
interpretation and ’strict scrutiny’, ensuring that any abridgment of these
rights must have a compelling justification and be narrowly tailored to
achieve that objective.

The European Human Rights framework, on the other hand, is anchored
by the European Convention on Human Rights (ECHR) and its enforcement
mechanisms. Adopted in 1950, the ECHR is a post - World War II response
to safeguard human dignity against the horrors of totalitarianism and war.
While the breadth of rights protected under the ECHR is broader than
that of the Americana Bill of rights, the European system follows the
principle of ”proportionality,” which allows for a more flexible balancing
act between individual rights and state interests. Consequently, there is a
greater acceptance of limitations on certain rights in Europe, as long as the
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restrictions are necessary and proportionate to the pursued legitimate aim.

Another comparison can be made with the South African constitutional
model, especially due to its transformative nature in the post - apartheid
era. Unlike the American and European frameworks, the South African
Constitution does not merely enumerate individual rights but also aims to
address systemic inequalities resulting from a history of racial and economic
oppression. The South African Constitution, adopted in 1996, includes an
extensive array of socio - economic rights, such as the rights to housing,
healthcare, and education. These rights demand a positive obligation on the
state to take steps towards their realization, challenging the conventional
wisdom of fundamental rights being just negative entitlements against state
interference.

The Indian judicial system is an amalgamation of its long history, colonial
influences, and independent aspirations and borrows elements from the
systems mentioned above. The Indian Constitution, adopted in 1950, houses
an extensive list of fundamental rights in its Part III. These rights, initially
influenced by the American Bill of Rights, have evolved through various
Supreme Court judgments to encompass the spirit of social justice espoused
in the South African context and the principles of proportionality from
the European system. The Indian judicial lens on fundamental rights is
marked by both judicial activism and an unwavering commitment to protect
individual liberties while attempting to balance the competing interests of
societal welfare and state power.

One can observe that the focus on different categories of rights and the
underlying principles governing their application vary across these legal
systems. While the American system is relatively more protective of civil
and political rights, the European and South African frameworks extend
their concern to social and economic rights as well. Nevertheless, these
variations are not entirely compartmentalized. An increasing trend towards
jurisprudential convergence exists, demonstrated by the influence and cross -
referencing of landmark judgments from one system on other jurisdictions.
For instance, the South African Constitutional Court’s judgment in the
case of Soobramoney v Minister of Health, which employed the idea of
’reasonableness’ in assessing the state’s obligation to protect the right to
healthcare, found resonance in India’s Right to Food case, People’s Union
for Civil Liberties (PUCL) v. Union of India.
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In conclusion, the conceptualization and protection of fundamental rights
across different legal systems might be the product of different historical
experiences, cultural values, and philosophical inspirations. However, the
cross - pollination of ideas and judicial insights between these systems is
evidence of a shared human aspiration towards establishing and preserving
a rights - based world. As we navigate through the challenges of the 21st
century, we must build upon these diverse experiences to strengthen the
cause of fundamental rights and foster a culture of rights - consciousness
capable of transcending geographical and jurisdictional boundaries.

United States Constitution: Bill of Rights and the Evolu-
tion of American Jurisprudence on Fundamental Rights

In exploring the evolution of American jurisprudence on fundamental rights,
one must begin by examining the United States Constitution and the Bill
of Rights, which collectively serve as a foundational cornerstone for the
protection of civil liberties and the establishment of a government grounded
in democratic principles. The American legal system is steeped in a rich
history of judicial interpretation, which has not only shaped the law’s
development but continues to define the very essence of these rights and
values today.

The Bill of Rights is a collection of the first ten amendments to the
United States Constitution and was added in 1791, just four years after the
original Constitution was ratified in 1787. These amendments were created
in response to a widespread demand for greater constitutional protection of
individual liberties, and they encompass a wide range of issues, such as free
speech, religious freedom, prohibition of unreasonable government searches
and seizures, and the right to a fair trial. While the first ten amendments
concern primarily individual rights, the remaining seventeen amendments
focus more on broader concepts such as federalism, separation of powers,
and American democracy more generally.

Despite the relatively straightforward enumeration of the rights contained
in these amendments, the trajectory of American jurisprudence on these
issues has been anything but predictable. Since its inception, the United
States Supreme Court, the nation’s highest appellate court, has played an
indispensable role in interpreting the Constitution and delving deep into the
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substance of the rights enumerated therein. As such, the Court’s decisions
have often not only dictated the direction and framework of discourse on
these matters but also have been subject to change over time, as legal
doctrine and social contexts shift and evolve.

One prominent example of the Supreme Court’s interpretive powers is
its jurisprudence surrounding the First Amendment, which provides for
the right to free speech and assembly, among other liberties. The Court
has consistently grappled with questions about the limits of free speech,
particularly in cases involving provocative or inflammatory language. In
determining the scope of this right, the Court has often turned to a multi -
tiered approach, with some forms of expression enjoying stronger protection
than others, depending on the level of scrutiny applied. For instance, in
the infamous 1919 case Schenck v. United States, the Court introduced the
”clear and present danger” test, which allowed for the punishment of speech
that incited immediate violence or harm. However, this test would later
face criticism for its subjective nature and was replaced by the ”imminent
lawless action” test, which demands a more direct link between speech and
its potential consequences, as established in the 1969 case Brandenburg v.
Ohio.

Another critical dimension of the Court’s jurisprudence is found in its
application of the Due Process Clauses of the Fifth and Fourteenth Amend-
ments. Central to this concept is the Court’s doctrine of incorporation,
whereby the vast majority of the rights outlined within the Bill of Rights
have been made applicable to the states through the Fourteenth Amend-
ment. A series of jurisprudential milestones from the late 19th century to
the present day have gradually extended the reach of these rights beyond
their original federal scope, greatly expanding their significance in American
legal tradition.

The development of privacy rights offers another illustrative example, as
the right to privacy is not explicitly mentioned in the Constitution. Instead,
the Supreme Court first established this right in Griswold v. Connecticut
(1965), drawing on several other constitutional provisions, most notably the
penumbras theory, which derives privacy from the First, Third, Fourth, and
Ninth Amendments. The Court would later further develop the concept of
privacy in cases such as Roe v. Wade (1973) and Lawrence v. Texas (2003),
which have indelibly shaped American jurisprudence and fundamentally



CHAPTER 10. COMPARATIVE STUDY: FUNDAMENTAL RIGHTS IN INDIAN
LEGAL SYSTEM AGAINST OTHER JURISDICTIONS

160

shifted societal norms surrounding matters of reproductive rights and sexual
behavior.

In evaluating the American legal framework, it is important to recognize
the inextricably intertwined nature of the Bill of Rights, the Constitution,
and the Supreme Court’s judicial interpretations therein. The dynamic,
fluid landscape of American jurisprudence regarding the protection and
expansion of fundamental rights not only provides an invaluable foundation
for legal scholarship but also offers a realm of insight into the evolving,
intricate relationship between law, society, and the individual. With a
keen focus on the historical origins and transformative nature of the United
States Constitution and its subsequent interpretive development, this unique
journey through American legal history may indeed present an opportunity
for enchanced understanding within the Indian context.

European Human Rights Framework: European Conven-
tion on Human Rights and its Application to the Indian
Context

The European Human Rights Framework, embodied in the European Con-
vention on Human Rights (ECHR), is one of the most significant and
comprehensive legal systems in the world. Formulated by the Council of Eu-
rope in 1950, the ECHR seeks to promote fundamental rights and freedoms
in the continent, with an express focus on the protection of human dignity,
democracy, and the rule of law. Given the increasing interconnectedness of
national and regional human rights systems, it is essential for us to analyze
and understand the framework established by ECHR, and the possible
insights it may provide for the Indian context.

At the outset, it must be noted that the European Human Rights
Framework is based on an international treaty that binds the 47 member
states of the Council of Europe. The ECHR contains a list of civil and
political rights, including the right to life, prohibition of torture, the right to
a fair trial, freedom of expression, and freedom of assembly, among others.
These rights are designed to apply directly to the actions of State authorities
and the State’s relationship with its citizens. Importantly, the ECHR also
established the European Court of Human Rights (ECtHR), which serves
as a vital judicial mechanism to ensure effective enforcement and protection



CHAPTER 10. COMPARATIVE STUDY: FUNDAMENTAL RIGHTS IN INDIAN
LEGAL SYSTEM AGAINST OTHER JURISDICTIONS

161

of human rights across Europe.
One of the most notable aspects of the ECHR, which is of considerable

interest to the Indian context, is the concept of the “margin of appreciation.”
This doctrine refers to the idea that national authorities should be granted
certain discretion when applying and interpreting the provisions of the
ECHR, in light of their unique social, cultural, and historical circumstances.
While the ECtHR maintains its supervisory role in determining violations of
the Convention, the margin of appreciation imparts a sense of adaptability
and flexibility to the overall framework.

The margin of appreciation has played a significant role in the ECtHR’s
jurisprudence, particularly in cases involving cultural and religious freedoms.
For instance, in the landmark case of Leyla Sahin v. Turkey, the Court
upheld the Turkish government’s restrictions on wearing religious attires in
universities, on the grounds that this restriction was necessary to protect
secularism, a core value of the Turkish Constitution. Such jurisprudence,
which balances State interests with individual freedoms, could have signifi-
cant implications for India, a diverse and pluralistic society grappling with
complex and delicate issues surrounding religious and cultural matters. It
must be noted, however, that the margin of appreciation doctrine should
not be used to justify indiscriminate State action, as witnessed in the Indian
Supreme Court’s controversial judgment upholding mandatory playing of
the national anthem in cinema halls.

Another distinctive element of the European Human Rights Framework is
the notion of positive obligations. Under the ECHR, signatory states are not
merely required to refrain from violating human rights but are also obliged
to actively promote and protect these rights within their jurisdiction. The
principle of positive obligations not only ensures that states are accountable
for their acts but also encourages proactive measures to address human
rights issues within the broader society. A striking example of this approach
is the case of Osman v. United Kingdom, where the ECtHR held that the
UK government had failed to protect the lives of the applicants when it
failed to act on credible information regarding potential threats to their
lives.

The Indian Constitution, in comparison, largely focuses on the negative
aspect of rights, with state authorities being restrained from actions that
infringe upon individual liberties. The application of positive obligations
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in the Indian context could significantly enhance the enforcement and
protection of fundamental rights and translate constitutional guarantees
into tangible social outcomes. An encouraging development in this direction
is the Indian Supreme Court’s recent jurisprudence involving the right to
education and the environment, where the Court has emphasized the State’s
responsibility for advancing social welfare and sustainable development.

From the perspective of an international human rights law, the European
Human Rights Framework offers valuable insights for the Indian legal system,
given their shared commitment to fundamental rights and their appreciation
for the inherent dignity of every individual. By incorporating the doctrines
of margin of appreciation and positive obligations into its human rights
jurisprudence, the Indian legal system can achieve a more nuanced and
effective approach to addressing the diverse and complex sociopolitical
challenges confronting the nation. In this quest to harmonize individual
liberties with the broader goals of social and economic development, the
ECHR’s path to human rights protection serves as a compelling lesson in
the interplay between local realities and universal values. As India continues
to grapple with the evolving demands of its multifaceted society, it can
not only learn from the experiences of its European counterparts but also
contribute to the global discourse, fostering an inclusive and sustainable
model of human rights protection that transcends borders and cultures.

South African Constitutional Model: Post - Apartheid
Rights Protection and Insights for Indian Judiciary

The South African Constitutional Model, developed after the end of apartheid
in 1994, is widely regarded as one of the most progressive and comprehensive
legal frameworks for the protection of human rights. Its emphasis on social
justice, the promotion of equality, and the guarantee of a wide array of rights
has had a profound impact on the lives of the South African people, and
has enabled a previously divided and conflict - ridden nation to find a new
sense of unity and shared purpose. In this chapter, we will explore the key
features of this constitutional model, and seek to draw insights and lessons
from its successes and challenges that may be relevant and instructive to
the Indian judiciary.

The South African Constitution, adopted in December 1996, reflects the
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aspirations of a new nation seeking to overcome its brutal past of racial
segregation and discrimination. It enshrines a wide gamut of rights in its
Bill of Rights, including civil, political, economic, social, and cultural rights.
Among these are the rights to equality, human dignity, life, privacy, freedom
of expression, assembly, and religion, as well as the rights to work, education,
social security, and an environment that is not detrimental to health or well -
being. The inclusion of such a broad range of rights is an explicit recognition
of the need to address both the immediate consequences of apartheid, and
the long - standing systemic injustices and inequalities that it engendered.

A key aspect of the South African Constitutional Model is its approach
to equality. The Constitution prohibits discrimination on any grounds,
including race, gender, sex, marital status, ethnic or social origin, color,
sexual orientation, age, disability, religion, conscience, belief, culture, lan-
guage, birth, or nationality. Moreover, the Constitution creates a positive
obligation on the state to promote equality through legislative and other
measures meant to protect and advance the rights of persons or communities
disadvantaged by unfair discrimination. This approach goes beyond merely
guaranteeing formal equality, but actively seeks to promote substantive
equality by addressing historical disadvantage and structural inequality in
society.

Another salient feature of the South African Constitution is its emphasis
on the interdependence and indivisibility of rights, acknowledging that social
and economic rights cannot be fully enjoyed without the guarantee of civil
and political rights, and vice versa. A notable example of this recognition is
the right to access to justice, encompassed in the Constitution’s provisions
on the court system, legal representation for indigent persons, and the right
to a fair trial. These provisions are seen as essential to the enjoyment of
other rights since a well - functioning legal system, capable of protecting and
enforcing individual rights, lies at the heart of any democratic state.

In comparison to the Indian constitutional framework, the South African
model offers some valuable lessons that may be profitably emulated. Firstly,
India’s judiciary could benefit from adopting a more comprehensive approach
to rights protection, encompassing social and economic rights alongside civil
and political rights. India’s existing framework of Directive Principles of
State Policy, which is non- justiciable, could be reworked and integrated into
a new, enforceable set of rights, similar to the South African Constitution’s
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treatment of socio - economic rights. This would send a strong signal of a
renewed commitment to social justice and the eradication of inequality.

Secondly, the Indian judiciary could draw inspiration from the South
African approach to equality, particularly with regard to addressing histor-
ical disadvantage and structural inequality. A more proactive stance on
promoting substantive equality, both in theory and practice, could help
to tackle the deeply entrenched inequalities that persist in Indian society,
particularly for marginalized and vulnerable groups.

Finally, the South African Constitutional Model’s emphasis on access
to justice could help to strengthen India’s judicial system and enhance
the effectiveness of rights protection. Expanding access to justice, through
measures like legal aid for the indigent, specialized courts or tribunals to
adjudicate rights claims, and simplified and affordable dispute resolution
processes, could go a long way in ensuring that fundamental rights are
protected for all, regardless of their socio - economic status.

As India continues to grapple with the challenges of protecting and
promoting fundamental rights in an increasingly complex and diverse society,
the South African Constitutional Model provides a useful blueprint for
creating a more responsive and inclusive legal framework. By incorporating
its innovative approaches to rights protection, equality, and access to justice,
India’s judiciary can work towards ensuring that all citizens enjoy the full
spectrum of rights enshrined in the Constitution as they strive for a more
just, equitable, and prosperous society.

Interplay of International Human Rights Law and Indian
Fundamental Rights Jurisprudence

The interplay of international human rights law and Indian fundamental
rights jurisprudence stands at a fascinating juncture, where the global
aspirations of human rights coalesce with India’s unique constitutional and
social fabric. This remarkable confluence paves the way for a fertile ground
of legal innovation and interpretation, potentially yielding a jurisprudence
that is both distinct and inclusive. As India’s fundamental rights evolve
through the lens of international human rights law, a tapestry of legal
thought unfurls - one that weaves strands of diverse philosophical origins,
judicial interpretations, and institutional interactions.
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A clear testament to the influence of international human rights law
on Indian fundamental rights jurisprudence is visible in the incorporation
of international human rights instruments and norms within Indian legal
discourse. India’s rich tradition of embracing multilateralism and its commit-
ment to the promotion of global peace and human rights has been expressed
through its ratification of various international human rights conventions,
including the International Covenant on Civil and Political Rights (ICCPR)
and the International Covenant on Economic, Social, and Cultural Rights
(ICESCR). By ratifying these instruments, India has not only affirmed its
allegiance to a universal human rights framework but also strengthened its
own legal regime for the protection of fundamental rights.

The influence of international human rights law is discernible in the
language and interpretation of India’s fundamental rights enshrined in the
Constitution. Indian courts have repeatedly invoked international human
rights principles to illuminate the contours of constitutional rights, expanding
their scope and clarifying their content in line with global human rights
standards. Notably, in the landmark case of Vishaka v. State of Rajasthan
(1997), the Supreme Court of India used the Convention on the Elimination
of All Forms of Discrimination against Women (CEDAW) to frame guidelines
for combating sexual harassment at the workplace, thus giving effect to
India’s international commitments in the realm of gender equality.

The value of international human rights law in Indian jurisprudence
transcends mere incorporation or direct application. It also provides a
contextual, comparative perspective that broadens the understanding and
appreciation of rights - related questions. For example, references to inter-
national human rights standards have bolstered the emergence of a robust
right to life jurisprudence in India, as exemplified in the case of People’s
Union for Civil Liberties v. Union of India (2003), where the Supreme
Court linked the right to food as an intrinsic component of the right to life,
drawing heavily from the ICESCR and General Comment 12 of the United
Nations Committee on Economic, Social, and Cultural Rights.

Indian fundamental rights jurisprudence has also adopted the language
of proactivity and progressivity that is central to the spirit of international
human rights law. Rights have been interpreted dynamically, imbued with
moral aspirations, and tethered to the nation’s development trajectory. The
fundamental right to privacy, recognized in the groundbreaking case of K. S.
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Puttaswamy v. Union of India (2017), stands as an illustration of this spirit.
The Indian Supreme Court invoked international human rights standards,
such as Article 12 of the Universal Declaration of Human Rights (UDHR)
and Article 17 of the ICCPR, and acknowledged the ever - evolving nature of
privacy, adapting its interpretation as per the exigencies of the digital age.

However, it is important not to overstate the role of international human
rights law in shaping Indian fundamental rights jurisprudence, as particular-
ities of the Indian constitutional and social milieu have often determined the
trajectory of rights protection and realization. The Indian rights regime has
remained ultimately rooted in the values enshrined within the Constitution,
and it is from this edifice that rights derive their strength and legitimacy. In-
ternational human rights law, though instructive and inspirational, remains
secondary as a source of legal authority.

In charting a future course for the interplay of international human rights
law and Indian fundamental rights jurisprudence, a delicate balance has to
be struck between these parallel discourses. Dialogues with international
human rights norms should be viewed as complements to the Constitutional
framework, vital for refining the interpretation and application of funda-
mental rights in response to new challenges and emerging understanding
of human dignity. These engagements offer a chance to forge a rights dis-
course that resonates well with the Indian ethos and circumstances, and yet
contributes to a universal conversation on human rights.

As India continues to navigate its path in the global human rights
arena, it is crucial that the interplay of international human rights law and
Indian fundamental rights jurisprudence transcends mere transpositions or
synchronic comparisons, and instead blossoms into a creative partnership
that celebrates diversity, context, and humanity. For it is in the crucible of
this synthesis that a jurisprudence can emerge, one that truly captures the
aspirations, liberties, and dreams of a people, both in India and beyond.

Comparative Analysis: Achievements and Challenges
in Upholding Fundamental Rights in India and Other
Jurisdictions

The importance of comparative constitutional studies cannot be emphasized
enough when examining the achievements and challenges in upholding fun-
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damental rights across legal jurisdictions. The ability to understand the
successes and shortcomings in protecting rights and providing remedies in
one legal system may provide valuable insights for others. Adopting effec-
tive measures and avoiding lacunae are integral parts of such comparative
exercises. In this context, the Indian legal system presents a fascinating
case study of the evolution of rights protection mechanisms and the inherent
challenges faced. Comparing Indian experience with those of other promi-
nent legal systems, such as the United States, Europe, and South Africa
can shed light on unique aspects of rights jurisprudence and point toward
potential reforms in order to enhance rights guarantees.

Indeed, the contentious debate over the Second Amendment right to bear
arms in the United States demonstrates the gulf in jurisdictional frameworks
regarding the scope of fundamental rights. This contentious issue does not
find its Indian counterpart, largely due to the Constitution of India’s focus on
public welfare and state control over firearms possession and use. Moreover,
the United States Supreme Court has the authority to strike down laws it
deems contrary to fundamental rights guaranteed by the US Constitution.
The Indian Supreme Court, while playing a crucial role in rights protection,
often engages in judicial activism and public interest litigation to ensure
that fundamental rights are consistently upheld. A comparative analysis
necessitates a recognition of this distinction in approaches.

Furthermore, a marked difference emerges when analyzing the European
human rights framework and its influence on Indian fundamental rights
jurisprudence. The European Convention on Human Rights, binding on all
European states, seeks to create a supranational rights protection mechanism.
This contrasts with the predominantly domestic focus of Indian rights
jurisprudence. However, it is essential to evaluate the effectiveness of both
systems in addressing human rights violations and whether a purely national
system is sufficient for safeguarding such rights. Emerging jurisprudence
from the European Court of Human Rights, such as the right to be forgotten
in a digital world, offers insights for Indian courts to interpret the right to
privacy within the context of technological development.

The South African constitutional model offers a compelling examination
of post -apartheid rights protection and its potential relevance for the Indian
judiciary. The incorporation of socioeconomic rights prominently in the
South African Constitution presents an interesting contrast to the separation
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of fundamental rights and directive principles in the Indian Constitution.
While social and economic rights are expressly protected and judicially
enforceable in South Africa, they are only implicitly protected via judicial
reinterpretation of civil and political rights in India. This reveals difficulties
in reconciling the two different constitutional approaches in terms of rights
enforcement, but unravels the potential for judicial innovation in adopting
different strategies to protect human rights.

The interplay of international human rights law and Indian fundamen-
tal rights jurisprudence illustrates the gradual acknowledgment of global
standards in the local legal systems. India has ratified several international
human rights treaties, and its courts have increasingly relied on these in-
struments and their underlying principles to interpret and expand the scope
of fundamental rights protection. The landmark case of Maneka Gandhi v.
Union of India, where the concept of ”procedure established by law” was
redefined to include substantive due process standards, signifies the influence
of international norms on India’s human rights protection mechanisms.

It is evident that the comparative analysis of legal systems enriches our
understanding of the intricacies inherent in rights jurisprudence and the
challenges faced in upholding them. The Indian judiciary has historically ex-
hibited a willingness to learn from global experiences, adopting an innovative
approach that seeks to strike the delicate balance between individual rights
and collective welfare. The constant task of evolving jurisprudence and
implementing legal and policy tools requires constant vigilance, creativity,
and adaptability to address violations and reaffirm the primacy of human
rights.

As we explore the emerging challenges to fundamental rights in India
and legislative and judicial responses, insights from global experiences
could provide useful guidance for tackling these challenges effectively. This
comparative analysis demonstrates that the Indian legal system has much
to offer and learn from its counterparts worldwide. The spirit of embracing
the best practices, while acknowledging the inherent challenges, shall serve
as a guiding light in the continued pursuit of effectively safeguarding human
rights for all.



Chapter 11

Conclusion: The Future of
Fundamental Rights and
Indian Jurisprudence

As our journey through the annals of Indian jurisprudence draws to a close,
it becomes crucial to gaze into the ever - evolving landscape of fundamental
rights in the world’s largest democracy, to envision the shape of what
lies ahead. The dynamism of human rights discourse and the burgeoning
contestations within and beyond the legal realm mirror the vibrancy and
complexity of Indian society itself. In this penultimate chapter, we endeavor
to gaze at the horizon that stretches ahead of us and glimpse the contours
of our shared future as we reflect on the ongoing battle for the soul of
constitutionalism in India.

The Indian Constitution, a living document, has responded to the ebb
and flow of events while preserving its core commitments to individual rights
and social justice. The judiciary, emerging as an unwavering guardian, has
affirmed the doctrine of the basic structure as its Shibboleth, safeguarding
the essential nature of the Constitution from the vicissitudes of transient
political will. The jurisprudence of fundamental rights has thus witnessed
an expansionist trajectory, resonating with aspirations for personal liberty,
equality, and protection against discrimination. Far from being ossified
relics, these rights are shaped by, and in turn shape, the evolving social
norms, global human rights paradigms, and the collective imagination of
the populace.

169
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The future of fundamental rights in India lies in acknowledging and
overcoming the many challenges that persist. In this age of dizzying tech-
nological advancements, the relationship between the state and its citizens
undergoes continuous transformation, requiring a recalibration of normative
frameworks. We must grapple with the implications of digital communi-
cation and surveillance on the right to privacy and freedom of expression,
articulate the concept of digital citizenship, and consider how protection
against algorithm - based discrimination can be accommodated within the
constitutional framework.

Another vital aspect entails the symbiotic relationship between public
interest litigation and fundamental rights. The emergence of public interest
litigation has infused the courts with the sensitivity required to respond to
the nuances of intersecting injustices and has equipped them to appreciate
the anguish and aspirations of millions, often facilitated by pro bono legal
aid. This innovative model has the potential to secure the right to life with
dignity for the most vulnerable members of society, steering social change
in line with constitutional ethics.

Responsive judicial interpretations that eschew dogmatism and engage
productively with transformative constitutionalism will remain integral to
safeguarding fundamental rights. Bold forays into the uncharted territories
of jurisprudence, relying on comparative legal analyses and informed by
the richness of varied legal systems, will be indispensable in carving a path
forward.

Fostering and strengthening a rights - based culture will be a cornerstone
of the upcoming chapters in India’s legal history. This encompasses up-
holding civil liberties in an increasingly polarized world, navigating tricky
terrains of hate speech, censorship, and national security, and strengthening
the pillars of legal education in the country. An empowered, committed, and
discerning citizenry forms the bedrock of a healthy democracy, ensuring that
the promise of the Constitution transcends the boundaries of parchment
and permeates everyday life.

In conclusion, the future of fundamental rights and Indian jurisprudence
rests on the capacity of the Constitution and its interpreters to remain
attuned to the pulse of a rapidly evolving society, recognizing and overcoming
the nascent challenges on the horizon. As we continue to forge our collective
destiny, the fundamental rights enshrined in the Constitution will continue
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to be sacred tethers tethering us to the realm of human dignity, justice,
and freedom. In the immortal words of Rabindranath Tagore, the esteemed
poet, and philosopher:

”Where the mind is without fear and the head is held high Where
knowledge is free Where the world has not been broken up into fragments
By narrow domestic walls Where words come out from the depth of truth
Where tireless striving stretches its arms towards perfection Where the clear
stream of reason has not lost its way Into the dreary desert sand of dead
habit Where the mind is led forward by thee Into ever - widening thought
and action Into that heaven of freedom, my Father, let my country awake.”

In this visionary rendition of an ideal society, the tapestry of India’s
constitutional legacy finds its realization in the cherished sanctity of its
fundamental rights. May their continued evolution remain inextricably
intertwined with the quest for human dignity, justice, and emancipation.

Analyzing the Emerging Challenges to Fundamental
Rights in India

As India marches into the future, powered by rapid economic growth and
technological advancements, the nation is faced with a conundrum: how to
protect its cherished fundamental rights, enshrined in its Constitution, from
emerging threats that seek to challenge the very foundation of these rights.
The development and expansion of new technologies, the rise of populist
and majoritarian politics, increasing levels of social unrest and intolerance,
and the delicate balance between public security and individual liberty are
just some of the myriad challenges that have emerged in recent years.

A key emerging challenge for fundamental rights in India lies in the
realm of technology and its impact on privacy, free speech, and other rights.
The ubiquity of digital platforms and social media has led to a paradigm
shift in how people communicate and express themselves. For instance, the
rapid proliferation of social media platforms such as Facebook, Twitter,
and WhatsApp has thrown open new avenues for exercising the right to
freedom of speech and expression. However, this newfound freedom has come
with its pitfalls, with instances of online hate speech, cyberbullying, and
misinformation campaigns becoming increasingly prevalent. The challenge
lies in discerning the limits of free speech rights in the digital domain while
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protecting individual privacy.
One notable example of this tug -of -war between technology and privacy

is the debate surrounding the Aadhaar, India’s biometric identification
system. Launched in 2009, the Aadhaar Program aimed to provide a
unique identity number to every citizen to streamline the delivery of public
services and subsidies. However, concerns were raised regarding the system’s
potential abuse for surveillance and infringement on privacy. The Supreme
Court of India, in the landmark judgment of K.S. Puttaswamy vs. Union of
India (2017), held that privacy is a fundamental right. While it upheld the
Aadhaar Program, it struck down certain provisions that violated this right,
thereby providing a balanced legal framework for the protection of privacy
in the digital age.

Another challenge to fundamental rights emerges from the specter of
growing intolerance and social unrest. Fringe elements within society have
sought to curb freedom of expression and dissent, often under the guise
of nationalism, religion, or community sentiment. Cases of mob lynching,
violence against dissenters, and intimidation of journalists have created a
climate of fear, leading to a chilling effect on free speech. As the custodians
of the Constitution, Indian Courts have been increasingly tasked with
drawing the line between protecting rights such as freedom of speech from
encroachments and addressing legitimate concerns for public order and
social harmony.

Amidst these challenges, the delicate balance between public security
and individual liberty presents itself as a crucial test for the protection of
fundamental rights in India. The threat of terrorism, organized crime, and
internal strife compels the state to adopt stringent security measures, often
at the expense of individual liberties. Instances of preventive detention,
unwarranted surveillance, and sedition charges showcase this tenuous balance.
The challenge lies in ensuring that legitimate security concerns do not result
in an unrestricted expansion of state power to the detriment of civil liberties.

The solution to these emerging challenges lies in adopting an approach
that is responsive to the changing realities while remaining rooted in the
principles enshrined in the Constitution. In the digital age, India can
draw inspiration from models adopted by other jurisdictions, such as the
European Union’s General Data Protection Regulation and the United
States’ First Amendment jurisprudence on free speech. At the same time,
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India must continue to evolve its constitutional jurisprudence in response
to the emerging challenges, build a robust legal education system that
fosters a rights - based culture, and empower its citizens to safeguard their
fundamental rights in an increasingly interconnected and complex world.

In this seemingly dystopian landscape, laden with challenges for the
cherished fundamental rights, the beacon of hope lies in the undying spirit
of Indian constitutionalism. As the guardians of these rights, the Indian
Judiciary must remain vigilant, employing innovative jurisprudence and
decisive adjudication to navigate the uncertain path that lies ahead. It is
only through this relentless pursuit of values enshrined in the Constitution
that India can emerge triumphant, safeguarding the rights that define the
essence of its vibrant democracy and upholding the promise enshrined in the
Preamble of the Constitution: ”to secure to all its citizens- Justice, Liberty,
Equality, and Fraternity.”

Technological Developments and their Impact on Privacy,
Free Speech, and other Fundamental Rights

The wave of technological developments in recent years has fundamentally
transformed the way we live, work, and interact with one another. As the
world transitions into a digital era, we are increasingly relying on technol-
ogy for communication, transactions, entertainment, and even governance.
Consequently, these rapid technological advancements have blurred the lines
between the digital sphere and our traditional understanding of rights and
liberties, leading to profound questions about their impact on privacy, free
speech, and other fundamental rights recognized and protected by the Indian
Constitution.

One of the most prominent concerns arising from these developments is
the right to privacy in the digital age. As more people rely on smartphones,
social media platforms, and online services for their daily needs, the volume of
personal data being generated, stored, and analyzed has grown exponentially.
This data, comprising information about individual’s preferences, habits,
and social connections, can be highly revealing when mined and analyzed
by various entities, including corporations, governments, and even criminal
organizations. In this context, the need to adequately safeguard citizens’
right to privacy has become paramount.
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The Indian Supreme Court in the landmark case of Justice K.S. Put-
taswamy (Retd.) vs. Union of India (2017) recognized the right to privacy
as a fundamental right protected under Article 21 of the Constitution - the
right to life and personal liberty. The Court held that privacy is intrinsic
to the dignity and autonomy of an individual and therefore merits consti-
tutional protection. This judgment was delivered in response to concerns
about the government’s desire to create a comprehensive citizen database
using biometric information collected through the Aadhaar project. The
Court highlighted that any legislation that seeks to infringe upon the right
to privacy must satisfy the tests of legality, necessity, and proportionality.

Another arena where technological advancements raise significant ques-
tions about fundamental rights is the regulation of free speech and expression
on the internet. The digital sphere has created a platform that allows for
the easy dissemination and amplification of information, opinions, and ideas.
While facilitating open and diverse discourse, this can also lead to the rapid
spread of misinformation, hate speech, and content that incites violence or
discrimination. Herein lies the need to strike a delicate balance between
protecting the right to freedom of speech and expression under Article
19(1)(a) of the Indian Constitution while ensuring public order and security.

In the case of Shreya Singhal vs. Union of India (2013), the Indian
Supreme Court struck down Section 66A of the Information Technology
Act, which criminalized posting online content perceived as offensive or
menacing. The Court reasoned that the provision was vague, undefined, and
violated the right to free speech by restricting legitimate discourse based on
subjective interpretations of offensiveness. This judgment demonstrated the
judiciary’s commitment to upholding the fundamental right to free speech,
even in the face of concerns related to misuse of the digital platform.

The use of surveillance technologies, such as facial recognition systems
and monitoring software, has raised concerns regarding the potential in-
fringement of the right against self - incrimination under Article 20(3) of
the Indian Constitution. The unrestricted and unregulated deployment of
such technologies for monitoring and data collection presents a clear risk to
individual privacy and civil liberties. Guided by the Puttaswamy judgment,
the Indian judiciary has the responsibility to ensure that the deployment of
these technologies is subject to proper legal safeguards and oversight.

As we confront these complex issues, we must realize that technological
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advancements themselves can serve as solutions to protect and promote our
fundamental rights. For instance, encryption technologies can be used to
secure our communications, ‘smart contracts’ can help ensure fair transac-
tions devoid of human bias, and artificial intelligence can assist in root -
cause analysis of social issues, subsequently eliminating discrimination in
healthcare, education, and employment.

In conclusion, as India navigates the uncharted waters of technological
advancements and their implications on rights and liberties, it is incumbent
upon the judiciary to adapt to these changes by interpreting constitutional
provisions in a manner that is both protective and progressive. The task
before the legal system is to incorporate technology in its functioning, while
ensuring that the fundamental rights enshrined in the Constitution are
upheld and reinforced in this rapidly evolving digital landscape. By striking
a judicious balance between rights and responsibilities, India can continue
to preserve its constitutional values while embracing the transformative
potential of technology.

The Role and Relevance of Public Interest Litigation in
Safeguarding Fundamental Rights

The Role and Relevance of Public Interest Litigation in Safeguarding Fun-
damental Rights

In the vibrant and ever - evolving landscape of Indian jurisprudence, one
development particularly stands out for its transformative potential - the
emergence of Public Interest Litigation (PIL). A legal tool of social remedi-
ation, PIL has carved out a new path for individuals and organizations to
challenge violations of the fundamental rights enshrined in the Constitution.
Through PIL, the Indian judiciary has demonstrated its commitment to
expanding access to justice and promoting socio - economic equity in society.

At its inception, the concept of PIL noted the limitations of traditional
litigation, which centered on disputes affecting vested rights or interests
between parties. With an overwhelming majority of the population disad-
vantaged due to social and economic barriers, justice often seemed elusive to
those for whom it mattered the most. Public interest litigation distinguishes
itself in its intent to bring cases that address social and public harm or
shed light on areas where the state machinery or legislative measures are
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insufficient or ineffective.
A pioneering example of PIL can be found in the case of Hussainara

Khatoon v. Home Secretary, Bihar (1980), where the court took cognizance
of a news report highlighting the grim conditions of undertrial prisoners
languishing in jails for periods exceeding their potential prison sentences if
convicted. In a landmark decision, the court held that the right to a speedy
trial formed an integral part of the fundamental right to life and personal
liberty under Article 21. This order led to the release of several thousand
undertrial prisoners, highlighting the transformative potential of PIL.

From the perspective of safeguarding fundamental rights, the advent
of PIL in India has seen a sea - change in the manner in which rights
violations are addressed. A notable case which demonstrates the power of
public interest litigation is the Bandhua Mukti Morcha v. Union of India
(1984). The petitioner, an organization working to eradicate bonded labour
from India, brought forth the grim reality of bonded labourers and alleged
violations of their fundamental rights under Article 21, 23, and 24. The
Supreme Court took cognizance of the matter and issued specific guidelines
to identify, release and rehabilitate bonded labourers, thereby enforcing
their fundamental rights.

Similarly, in the case of M.C. Mehta v. Union of India (1986), better
known as the Oleum Gas Leak Case, the Supreme Court engaged with the
concept of ”absolute liability” in the context of industries. Responding to a
growing public outcry against the grave risks environmental pollution poses
to the fundamental rights to life, health and clean environment, the Court
ordered the closure of the polluting factory. This decision sparked a new
era of environmental jurisprudence in India, where PILs are now employed
as a potent means to hold polluters accountable.

PIL has also played a significant role in the fight against gender dis-
crimination and upholding the right to equality enshrined in Articles 14,
15, and 16 of the Constitution. Notable cases include Vishaka v. State of
Rajasthan (1997), which led to the formulation of the Vishaka Guidelines
to combat workplace sexual harassment, and the landmark case of Shayara
Bano v. Union of India (2017), which successfully invalidated the archaic
and discriminatory practice of instant triple talaq among Muslims.

A critical analysis of the role and relevance of PIL in safeguarding fun-
damental rights cannot be complete without addressing the concerns raised
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by its critics. One such concern is the issue of ”judicial overreach,” where
PIL may grant excessive power to the judiciary to interfere in the realms
of executive and legislative functions. Additionally, the rise of frivolous
or politically motivated PILs strains the already overburdened judiciary.
Despite these concerns, the undeniable contributions of PIL in safeguarding
fundamental rights stand strong as pillars of social transformation in India’s
socio - legal landscape.

In essence, the role of public interest litigation in India transcends mere
legal action - it ushers in a wave of restorative justice, ignites empowered
voices, and weaves stories of resilience and change. As we stand at the
crossroads of time, witnessing the rapid confluence of socio - political forces,
embracing the transformative potential of PIL - covering new ground and
leaving no stone unturned with respect to safeguarding fundamental rights -
could be a fulcrum in shaping a just, equitable, and truly empathetic India
bound by ”unity in diversity.”

Responsive Judicial Interpretations and the Need for
Progressive Constitutional Amendments

As the world undergoes rapid change, so too must the legal frameworks that
govern it. In India, the interpretation of fundamental rights by the judiciary
has always been a dynamic process. Existing constitutional provisions have
been interpreted and re - interpreted according to the needs of the time,
often with an eye towards the protection and promotion of the rights of the
most vulnerable sections of society. These responsive judicial interpreta-
tions have been critical in safeguarding fundamental rights in the face of
new challenges. However, while these interpretations unquestionably serve
an essential function, there remains a need for progressive constitutional
amendments to keep pace with the rapidly changing world around us.

Responsive judicial interpretations can be traced back to the early
stages of Indian judicial history. The scope of fundamental rights has been
expanded upon by the judiciary to fill the gaps left by the constitutional
text through an analysis of the spirit and intention of the Constitution.
Through public interest litigation and judicial review, the Indian judiciary
has adopted an expansive approach in safeguarding fundamental rights. One
of the most important leaps in this direction has been the interpretation of
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Article 21 of the Indian Constitution, which guarantees the right to life and
personal liberty. Over the years, the courts have interpreted this provision
broadly, incorporating within it various aspects of life, such as the right to
health, education, and a clean environment, thereby continuously increasing
the purview of fundamental rights.

For instance, in the landmark judgment, Maneka Gandhi vs. Union
of India (1978), the Supreme Court of India esablished the doctrine of
due process as an essential ingredient of the protection of personal liberty
under Article 21. By doing so, the Court took a significant step towards
expanding and deepening the protection of fundamental rights in India.
This judgment laid the foundation for a series of cases that contributed
to a more comprehensive and nuanced understanding of the right to life
enshrined in the Constitution.

Another exceptional development in the Indian judiciary’s interpretation
of fundamental rights was in the case of Navtej Singh Johar vs. Union of
India (2018), which highlighted the importance of the right to privacy and
progressive constitutional understanding. In this case, the court decrim-
inalized homosexuality by reading down Section 377 of the Indian Penal
Code, which criminalized consensual sexual conduct between adults of the
same sex. The Supreme Court ruled that the section was violative of the
fundamental rights to dignity, privacy, and non - discrimination under the
Indian Constitution.

While these and other progressive interpretations of the Constitution
have done much to promote and protect the fundamental rights of the
people of India, responsive interpretations alone may not always suffice. It
is essential to ensure that the judicial system is anchored in an up - to - date
and forward - looking constitutional framework that can withstand the test
of time, address the evolving needs of society, and guarantee the rights of
all individuals, including those who have been historically marginalized.

One of the key challenges currently faced by India is the rapid devel-
opment of technology, which has raised critical questions regarding the
rights to privacy, free speech, and surveillance of citizens. Although the
Indian judiciary has been responsive to these concerns, it is essential to
consider amending the Constitution in a manner that directly addresses
these emerging challenges. By doing so, India can proactively safeguard
fundamental rights in the digital era.
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In crafting progressive constitutional amendments, an essential aspect
lies in engagement with different stakeholders, including legal scholars,
civil society, and international human rights norms. This will ensure that
India’s constitutional framework remains an evolving document, capable of
providing effective protection for all its citizens.

In conclusion, responsive judicial interpretations, exemplified by the
Indian judiciary’s evolving articulation of the right to life and personal liberty,
have played an essential role in upholding and promoting fundamental rights
in India. However, to ensure that India remains a thriving democracy that
guarantees the rights of all, it is necessary to supplement these judicial
interpretations with progressive constitutional amendments. As Mahatma
Gandhi once remarked, ”A nation’s greatness is measured by how it treats
its weakest members.” It is our collective responsibility to ensure that
the Indian Constitution, through progressive amendments and responsive
judicial interpretations, continues to protect and promote the rights of the
most vulnerable, as our nation strives for greatness in an ever - changing
world.

Fostering a Rights - Based Culture and Strengthening
Legal Education in India

Fostering a rights - based culture and strengthening legal education in
India is an essential aspect of preserving and enhancing the protection
of fundamental rights within the nation. While the Indian legal system
has made significant strides in interpreting and expanding the scope of
fundamental rights, it is equally essential to ensure that the citizens are
aware of these rights and are prepared to use them effectively. This chapter
delves into the measures and initiatives that can be adopted to foster a
rights - based culture in India and improve the quality of legal education,
making it more accessible and relevant to contemporary challenges.

At the heart of fostering a rights - based culture in India lies the need
for strong public awareness and education programs. A vibrant democ-
racy cannot function without an informed citizenry that is aware of its
rights, duties, and responsibilities. To this end, schools, colleges, and civil
society organizations must actively collaborate to create awareness of the
rights enshrined in the Indian Constitution among people from all walks
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of life. This involves simplifying complex legal concepts and making them
easily understandable for all, irrespective of linguistic, educational, or social
background.

Efforts to foster a rights - based culture must also address the socio -
cultural dimensions that contribute to the violation of rights. Systemic
discrimination and deeply ingrained cultural barriers remain significant chal-
lenges to realizing the full spectrum of rights for marginalized communities
in India. Measures that address these barriers are essential for ensuring
the meaningful enjoyment of rights by all citizens. Engaging communities
in dialogue, promoting inclusion, and encouraging critical thinking can be
instrumental in reshaping societal attitudes and values that often inhibit
the exercise of fundamental rights.

Promoting legal aid and expanding access to justice is another critical
aspect of nurturing a rights - centered culture. The Indian judicial system,
while robust in theory, often suffers from procedural delays, sporadic access
to justice, and economic barriers that deter the marginalized from seeking
legal redress. Strengthening legal aid services and creating opportunities for
pro bono legal representation can go a long way in enabling disadvantaged
citizens to assert their rights effectively.

Parallelly, the Indian legal education system needs a comprehensive
overhaul to produce competent legal professionals who are equipped to
champion fundamental rights in the nation. Currently, the legal education
landscape in India is rife with challenges - from outdated curricula, inade-
quate infrastructure, and lack of emphasis on research to insufficient faculty
training and widening disconnect with the needs of contemporary society.

To strengthen legal education in India, there must be renewed efforts
directed towards comprehensive curricular reform. Integrating contemporary
legal developments, including advancements in technology, environmental
concerns, and intersections with other disciplines, can make legal education
more relevant and responsive to current challenges.

Another essential component of improving legal education is to promote
a culture of research and critical inquiry among legal professionals. The
development of legal scholarship contributes to the jurisprudence of human
rights and helps to tackle complex issues faced by the Indian legal system.
Establishing research centers, promoting clinical legal education, and en-
couraging faculty and student exchanges with international institutions can
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foster an environment conducive to critical thinking and innovation.
Finally, a concerted effort towards increasing access to and diversifying

legal education is crucial. Eliminating economic, social, and gender - based
barriers in admission to law schools can help bring in a diverse pool of legal
practitioners. This, in turn, results in a more robust and inclusive legal
system that is better equipped to address the challenges faced by different
segments of society when it comes to fundamental rights.

In conclusion, the protection and advancement of fundamental rights
in India must go hand in hand with the promotion of a rights - based
culture and the strengthening of legal education. A thorough revamp of
the legal education system, coupled with active efforts to create an aware
and informed citizenry, will enable India to face the challenges of the 21st
century while upholding its rich constitutional legacy. Fostering this rights
- based culture is essential for the continued development of the Indian
democracy, ensuring that the Constitution’s spirit of social, economic, and
political justice is not only preserved but further enriched.


